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CLIMATE OF THE REGION
•  temperature
•  precipitation
•  lightning
•  wind

DEVELOPMENT ACTIVITIES
such as:
•  road construction
•  mining
•  hydro-electric generation
•  community expansion

GEOLOGICAL MATERIALS
•  type of minerals
•  topography
•  ground water

PLANTS & ANIMALS PRESENT
IN THE REGION
•  indigenous species
•  introduced species

March 26, 2002

The Tataskweyak Cree Mother Earth Ecosystem Model combines aspects of how
Tataskweyak Cree people view their surrounding environment along with science-based
ecosystem concepts. The model is intended to serve as a teaching tool for improving
understanding and communication among Tataskweyak Cree as well as between
Tataskweyak Cree and others.

© 2002 Tataskweyak Cree Nation.All rights reserved.
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In respect of Bipole III, not only is the Crown – Her Majesty in Right of the Province of

Manitoba – asked to grant a licence for Bipole III, but the Crown has taken an active role in

determining the overall routing of the Bipole III DC Transmission Line to the west side of Lake

Winnipeg, necessitating the traversing of well over 200 kilometers of the Split Lake Resource

Management Area. The Crown will benefit both directly and indirectly by the construction and

operation of the Bipole III Transmission Line and related works. It will generate significant

revenue from taxes related to construction activities. Greater reliability of the Hydro system will

ensure better domestic reliability and protect revenues, and facilitate firm exports at higher prices

for the financial benefit of the Crown’s agent, Manitoba Hydro. The Crown charges water rentals

to its agent, Hydro, and, as owner, has drawn other funds over time from its agent, Hydro, such

that the Crown benefits from and has a direct interest in the economic stability of Hydro, and

therefore, Bipole III development. In all of those circumstances, the duty owed by the Crown to

TCN is of the highest standard. The Crown has fiduciary obligations, and its actions must be in

keeping with the integrity and honour of the Crown. The Crown therefore has a significant

burden to overcome in addressing and justifying the infringement of TCN rights.

The Crown’s duty and obligations in this regard could be more readily addressed if the developer

itself, Hydro, an agent of the Crown, consulted with TCN to:

1. Understand the aboriginal rights that will be infringed.

2. Ensure as little infringement as possible.

3. Address compensation in a mutually agreeable manner.

In fact, some, but not all of these measures have been or are being addressed. If consultations

and negotiations between TCN and Hydro are successful, then when the issue of infringement of

aboriginal rights is addressed by the Crown, TCN would be able to say that TCN’s

constitutionally protected rights have been addressed to its satisfaction by virtue of the actions of

the Crown’s agent, Hydro, and TCN’s agreement with Hydro.

Consistent with this suggested approach, past agreements made between TCN and Hydro have

recognized TCN’s rights, and some agreements have gone so far as to specifically recognize and

address infringements on TCN’s constitutionally protected aboriginal rights. Those TCN/Hydro

agreements contain measures to address such rights and infringements in a manner that, in

TCN’s view, adheres to the principles that have been enunciated by the Supreme Court.

The 1977 Northern Flood Agreement (NFA) was entered into prior to the 1982 Constitution Act

of Canada. Nonetheless, it recognized and addressed numerous rights and interests that are

constitutionally protected. The 1977 NFA was implemented by way of TCN’s 1992

Implementation Agreement with few exceptions. One exception is the employment and business

opportunities available to TCN under Article 18.4 and 18.5 of the 1977 NFA which remain in
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force and effect. These provisions work in support of the requirements necessary to justify

infringements of aboriginal rights – the provision of employment and business opportunities to

offset adverse effects. The 1992 Agreement also contains processes for addressing future

development. TCN and Hydro have not reached accord on the specific applicability of the 1992

Agreement provisions, but it is TCN’s view that the approaches described in the 1992

Agreement are consistent with the consultation and compensation requirements that are

necessary in order for there to be justification for any infringement of aboriginal and treaty

rights.

In terms of addressing TCN’s constitutionally protected rights, in May of 2009, Hydro, TCN and

three other First Nations signed the Joint Keeyask Development Agreement, contemplating the

future construction of the Keeyask Generating Station. Concurrently, an Adverse Effects

Agreement between TCN and Hydro addressed Keeyask adverse effects upon TCN and its

members.

Under the Adverse Effects Agreement, Hydro and TCN agreed that to the extent reasonably

practical, their priorities in addressing Keeyask adverse effects were:

1. To prevent or avoid works or measures which would cause such adverse effects;

2. To lessen or reduce unavoidable adverse effects;

3. To provide appropriate replacements, substitutions or opportunities to offset any adverse

effects; and

4. To pay fair compensation for the loss or damage suffered as a consequence of such

adverse effects, to the extent such effects were not fully addressed by the measures

undertaken to accomplish the above priorities.

The Adverse Effects Agreement also reflected the fact that the representatives of TCN and

Hydro had identified foreseeable Keeyask Adverse Effects, many of which the parties agreed

were related to potential impacts of the Keeyask Project on the exercise of aboriginal and treaty

rights by TCN and its members.

The Adverse Effects Agreement also stated that offsetting programs were designed to address

anticipated Keeyask Adverse Effects including, without limitation, impacts of the Keeyask

Project on the exercising of aboriginal and treaty rights by TCN and its members.

The OWL process was used to identify TCN aboriginal and treaty rights that would be infringed

by the Keeyask Project, and negotiations between Hydro and TCN were based on this

foundation, allowing the parties to address adverse effects in a manner consistent with principles

enunciated by the Supreme Court.
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