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FINAL ARGUMENT
KEEYASK HYDROPOWER LIMITED PARTNERSHIP

l. INTRODUCTION

“...when you look back at this hearing what you will remember best is that we are a
partnership; two languages, two cultures, two ways of looking at the world woven into one
project and one partnership....”

Doug Bedford, Transcript October 21, Page 27

This Project is being developed by a Partnership, the Keeyask Hydropower Limited Partnership
(the “Partnership”). The Partnership has assessed it, the Partnership will own it and the
Partnership has been the Proponent at this hearing. These facts do not change, no matter how
often some Participants in this hearing would have it otherwise. The Keeyask Generating Station
will not be owned by Manitoba Hydro. The Keeyask Generating Station has not been assessed by
Manitoba Hydro. The proposed Keeyask Generating Station Project is not just another
“Manitoba Hydro Project”.

The EIS was written for the purpose of informing two governments, each of which must “license’
the Project. The purpose of this hearing was to provide the Manitoba public with an opportunity
to review and question the Environmental Impact Statement (the “EIS”), made up of the
“Response to EIS Guidelines”, the three reports by the Partner First Nations and the Keeyask:
Our Story video filed by the Partnership. The purpose of undertaking the hearing before five
Commissioners of the Clean Environment Commission (“CEC”) is that they are mandated by
Manitoba’s Minister of Conservation and Water Stewardship to provide advice and
recommendations with respect to whether an Environment Act license should be issued to the
Proponent for the Project and, if that is the recommendation, what conditions would be
appropriate to be included in that license.

It is not ‘usual’ for a Proponent undertaking its environmental assessment to fund, and
incorporate into its assessment, three parallel assessments by First Nations carried out by three
significant investors in the Project. Nor is it ‘usual’ for a Proponent to endorse parallel
assessments done in accordance with an Aboriginal worldview to which provincial and federal
laws, guidelines and terminology are foreign. How, for example, does one reconcile an
assessment process done in accordance with a world view that mandates that all environmental
components are inter-related and a change to even one is ‘significant’ with a system of laws that
mandates one determine and report on whether a project will result in any ‘significant’, adverse
residual effects to a selected set of ‘valued environmental components’ (“VECs”) as ‘significant’
is defined through guidelines, legislation and precedent?



The answer is that one does not, except to the extent that meetings, workshops, conversation and
thinking can find a resolution, or at least identify important findings not captured by one of the
approaches.

Obviously, there is nothing wrong with Partner First Nations doing assessments their way as part
of their respective journeys to decide whether to support the Project and to promote it. Nor is
there anything wrong whatsoever with an EIS incorporating into its ‘scientific’ studies all that
was contributed by the assessments of the First Nations and, to the extent possible, building with
it and trumpeting how it aided and informed the work of university trained, ‘science oriented’
professionals. And there is nothing wrong nor offensive about filing both assessments and
presenting them as having been undertaken for distinctly different purposes: the ‘science and
ATK’ of the EIS for the purpose mandated by provincial and federal regulators and the ATK of
the Cree community evaluation reports for the purposes mandated by four Chiefs and Councils,
namely to give their members the opportunity to speak about their knowledge of hydro-electric
development, Askiy, and the merits of the proposed Keeyask Project.

The EIS and this hearing are only a part of a much larger and more complex story. Issues were
raised during this hearing that are part of that larger, more complex story, but they should not
form part of the decision-making of the Clean Environment Commission as they are not part of
the mandate given to it. This is not to suggest that its mandate is diminished in any way — the
CEC’s role is a significant one to all Manitobans. It is merely to respond to some of the far-
reaching issues raised by Participants. By way of example, the need for the Keeyask Generating
Station was discussed. The importance of a secure, reliable source of renewable energy for
today and in the future is a significant issue to be discussed, as the power represented by
Keeyask for domestic purposes will be needed by approximately 2023. But the need for that
energy was not under review at this hearing, as it will form part of the upcoming Need For and
Alternatives To hearing before the Public Utility Board.

Why was an integral part of the project, the Keeyask Infrastructure Project, separately licensed?
Primarily to provide jobs and experience to the four Partner First Nations. An environmental
assessment for the Project and appropriate licences were obtained and the effects of this Project
have been considered in the Partnership’s cumulative effects assessment for the Keeyask
Generation Project. There is nothing improper about this approach, but, in any event, this
assertion was outside the scope of this hearing.

How viable are the projected profits of this generating station? Are the First Nations and their
members, as distinct from their respective incorporated investment entities, in any way liable to
repay debt? The First Nation partners would not be proceeding if the profit projections were not
sound and there are options within the JKDA so that no Partner First Nations or its members are
exposed to the debts of the Partnership, and to limits each community’s exposure to repayment
of loans made to their respective investment entities. Unfortunately, the Commissions has been



regaled with inaccurate and misleading information about the nature of the Partnership financial
arrangements both in the hearing and in written final argument. But, again, these assertions were
wrong and outside the scope of this hearing.

How much has been spent to negotiate the JKDA, to engage the members of the four First
Nations, to conduct engineering studies, to ‘do’ the environmental studies and write the EIS? All
this has no bearing on the validity of the Partnership’s final EIS documentation or the robustness
of the Project design and implementation process, and, again, was outside the scope of this
hearing.

How much lead time is required to prepare a tender for the general civil contract of a six billion
dollar project and how much time should be allowed from the date of issue of the tender and the
deadline for response? Indeed, is a ‘tender’ still the best way to proceed or are there other
approaches? And is there any practical way to delay these processes until after all licenses are
granted and still commence work in less than two years from the date the last license is issued?
The answer to the last question is ‘no’, but this answer and the complexities of finding and
negotiating a general civil contract were outside the scope of this hearing.

What of others who assert that they have ‘rights’ in the region where the Project is to be built and
that these rights take priority over a Proponent’s desire and ability to proceed with its
development? The answer to this question, as well, was outside the scope of this hearing and is
an issue for Government to determine once all the requisite information is before it.

It is trite to observe that the future is unknown to us. However, we can make predictions about
the future. We can study the past and the present in order to inform those predictions. We can
seek assistance from those with more knowledge and experience than ourselves to refine and
improve the predictions. We can spend time, months, even years, studying the past and the
present with a view to improving our predictions of the future. The KHLP has done all of those
things. It cannot guarantee that its vision of the future with the Keeyask Project will be exactly as
it has predicted, but it can confidently say that the processes it has followed and the work that it
has done support its predictions that there will not be significant, adverse residual cumulative
effects to any VEC.

Examples of how the uncertainties associated with key issues relevant to this Project were
addressed in oral argument and are covered in further detail in the pages that follow. These
issues were properly within the scope of this hearing.

As for the many questions and evidence brought forward that were not within the scope of this
hearing or within the mandate of the CEC, some further comment is provided below.



II. THE PARTNERSHIP

The most effective way to ‘empower’ the members of four First Nations who share an unhappy
history of past hydro-electric development and a fear that more such development is “inevitable”
is to give them the power to decide whether there will be another generating station built in their
“traditional territories” for export purposes and, if so, to give them the power to negotiate the
form such development will take. This was done with respect to the Keeyask Project.

Contrary to the misconceptions of some, it was Tataskweyak Cree Nation, followed by other
Partner First Nations, who wanted to form a partnership that would give them the opportunity,
not just to receive an ‘amount’ for their support, but the right to receive an increased share of the
revenues generated by the Project in the event that those revenues meet and exceed conservative
estimates.

Questions have been asked during the course of the hearing about the reasons the Partner First
Nations would enter into such a partnership after years of impact upon their land, water,
resources and people. This was answered in many ways by each of the Partners and those
answers are worth repeating in the very words used by each representative.

FOX LAKE CREE NATION

“After long years of being outsiders in our own territories, of being helpless to the devastation of
askiy and our people, we are here today as partners and proponents of the Keeyask project.
Finally, for the first time ever we are being recognized as owners who have, and will continue to
have participation, influence and authority in this major development project, which promises
significant benefits for our people and a real opportunity to exercise our stewardship of our
environment.”

Chief Walter Spence, Transcript October 21, Page 96

As “individuals and as a community, we bear scars from that era which | am sure are
unimaginable for the members of this Commission, but which are very real in our present and
will be in our future until great healing has taken place. The first healing step in that direction
was the negotiation and signing of our Impact Settlement Agreement in 2004 with the province
and Hydro which began to address, in part, the effects of the then four existing dams. We are
now at step two. So we are here as limited partners in the Keeyask project because for the first
time in the history of hydro development in this province, our needs have been examined, the
potential impacts on our lives have been investigated, our traditional knowledge of the
environment, which we call Askiy, has been highlighted. And with the skills and experience of
our people, our consultants and our lawyers, we have been fully involved in years of long,
detailed and creative negotiation and the drafting of outcomes leading to the joint Keeyask
development agreement and our adverse effects agreement. In short, for the first time in history
finally, we are part of the process, not the object of the process. We are partners in this project



because for the first time in history, this is not their project, but theirs and ours. That is the
revolutionary concept.”

George Neepin, Transcript October 21, Page 169
YORK FACTORY FIRST NATION

“York Factory First Nation chose to support Keeyask, not only so our people could benefit from
employment, business and investment opportunities. We chose to become a partner so we could
have a voice in how the project is developed and managed. We want to be on the inside and
influence the project.”

Chief Louisa Constant, Transcript October 21, Page 103

“York Factory First Nation wants to work with our partners for the entire life of the Keeyask
project, to sustain and achieve respect for our Cree culture and self-determination. We want to
produce sustainable, tangible benefits for our First Nation, and continue to build trust and a
meaningful partnership. We remain skeptical because of what has happened to us in the past, but
we have stepped forward with our Keeyask partners as a determined and committed First Nation
to the Keeyask project. And we're here today to move forward with our partners in the Keeyask
project.”

Chief Louisa Constant, Transcript October 21, Page 105

“The signing of the JKDA and Adverse Effects Agreement marked York Factory’s decision to
become a partner and co-proponent in Keeyask. This was not an easy decision for the
community to make given the circumstances and the diversity of views held by community
members regarding the Keeyask generation project. Members were faced with a deep moral
dilemma in terms of assessing the potential environmental impacts that would affect the
community. York Factory feels that there will still be substantial adverse effects to the land and
our way of life. For York Factory, the decision to become a partner in Keeyask was made so our
youth and future generations will benefit from the project revenues, jobs, training, and capacity-
building opportunities. It has also been important for York Factory to participate in the project
and the environmental impact assessment. To be at the table and have a voice in the planning,
operation, and management of Keeyask.”

Ted Bland, Transcript October 21, Page 155

“By adding our voices, values, and traditional knowledge to the Keeyask Generation Project, we
hope to positively impact the project, reduce adverse effects, and continue to be stewards of the
land and the waters.”

Ted Bland, Transcript October 21, Page 156

“York Factory has become very aware of the role it will play in the potential environmental
impacts, both positive and negative, as well as with mitigation measures, monitoring and follow-



up programs and adaptive management of the project. York Factory's history and experience
with past Hydro development has lead to a level of distrust and scepticism of some of the
scientific predictions. York Factory, however, is optimistic and hopeful moving forward in
partnership with Manitoba Hydro and the other Keeyask Cree Nations. It's very important to
York Factory to continue to build a better relationship with our partners and learn about and
manage the environmental impacts of Keeyask. We must also maintain our cultural values,
practices and traditional knowledge through the Keeyask Generation Project while ensuring
various economic benefits for our children and our grandchildren. It is very important that we
work together as partners to continuously reconcile a role in the partnership to heal past wounds
related to the Hydro development, to build trustworthy relationships with our partners. We
especially want our children and future generations to know that we entered into this partnership
with these feelings and deep misgivings, but insisted on a long-term, ongoing commitment to
healing, reconciliation, mutual respect and self-determination.”

Ted Bland, Transcript October 21, Page 162

CREE NATION PARTNERS

“I look forward to the day now only a few years down the road when Keeyask turbines will
supply homes and businesses in Manitoba and elsewhere with clean, affordable and reliable
energy.”

Chief Betsy Kennedy, Transcript October 21, Page 106

“Some may find it puzzling that a hydroelectric development which has caused such devastation
to our lands and waters will now be proposed by us as a way forward to a better future of our
children and grandchildren.”

Victor Spence, Transcript October 21, Page 191

“This partnership gives us an opportunity of hope, to provide hope to our people and to our
children and their grandchildren. It is with this hope that our members voted in favour to a
referendum process on this partnership.”

Victor Spence, Transcript October 21, Page 191

“Now through the vision, guidance and determination of our elders and leaders, and active
participation of our members, we are in the position to meet our goals of secure socio-economic
and cultural benefits sufficient to sustain our people while protecting the natural environment.”

Roy Ouskun, Transcript October 21, Page 205



BENEFITS

The KHLP is a business investment. It was not conceived as the ‘best’ or the ‘only’ way to bring
prosperity to four First Nations. It was not intended to solve all of the social and economic
challenges faced by those communities. But it is predicted that it will provide revenue in due
course that will facilitate funding effective responses to those challenges. The choice as to how
to use that revenue must be that of Chief and Council. They may choose to spend it on
infrastructure, such as housing, or on further programming and/or community development, but
that choice is theirs alone.

Most often, a Chief and Council decide whether its Nation will enter into a new business
investment. The only ‘canvass’ of its membership with respect to such decisions comes, as in
any democratic system, when the next election for Chief and Council takes place. Keeyask was
different. The parties to the JKDA accepted that the size and nature of this investment warranted
the members of each community being given the opportunity, after copious information sessions,
newsletters and workshops, to vote on whether their respective First Nation should support the
Project through signing the JKDA and/or accept the Adverse Effects Agreement negotiated for
their respective community. In all four cases, the majority of those who chose to vote supported
the Project and the Adverse Effects Agreement.

The Partnership has provided and continues to provide many other wide-ranging benefits which
include improved opportunities for training and employment in construction and operations,
increased capacity building, a meaningful voice in future mitigation and monitoring, the potential
for more positive health outcomes and better community conditions, enhanced cultural and
socio-economic practices, and of course, reconciliation.

CONFIDENTIALITY

During the course of the hearing and argument, there has been some comment on the issue of
confidentiality and confidentiality agreements within the Partnership. Confidentiality has been
and continues to be important in two cases, and the Partnership makes no apology for that.

The first case arises in the case of business information. In order that the Partner First Nations
could conduct their own independent analysis and come to their own informed decisions with
respect to the business aspects of the Project, there was a need to make them privy to a wide
variety of planning, forecasting, market, pricing and other strategic information which is
proprietary to Manitoba Hydro, or prepared for Hydro on a confidential basis. In a highly
competitive electricity market, it was necessary to ensure that proprietary or competitive
sensitive information remained confidential. To that end, those individuals who were tasked with
reviewing and analyzing the information for the Partner First Nations were requested to execute
confidentiality agreements in favour of Manitoba Hydro in order to protect the information.



The second case concerned information provided to Manitoba Hydro by the Partner First Nations
in connection with the reimbursement of the participation costs of the First Nations. The First
Nations quite correctly required that this information be treated as confidential. A significant
portion of this information would fall within the statutory definition of personal information as it
pertains to an individual’s income, employment, expenses or details of their personal activities
and is afforded protection under The Freedom of Information and Protection of Privacy Act.
Information has been made available on a higher level or aggregated basis which protects the
identification of particular individuals and their information.

1. THE TASK BEFORE THE CLEAN ENVIRONMENT
COMMISSION

At the beginning of these hearings, the Chair stated that:

“[our] task in the next few weeks is for each of us to play a role in ensuring that the
Keeyask Generation project, if it is to be built, does not result in any serious and ongoing
damage to the environment of our Province. As in all Commission hearings, the
challenge to the panel is to have a complete and understandable body of evidence upon
which to base its recommendations to the Minister. The challenge for the proponent, the
Keeyask Hydropower Limited Partnership, is to ensure that this record is complete and
that the panel and the public fully understand the conclusions set out in the
Environmental Impact Statement. The challenge for the participants is to vigorously test
the positions and arguments put forth by the proponent, in this way assisting the panel
and the process in the full understanding -- in achieving full understanding.”

CEC Chair Terry Sargeant, Transcript October 21, Pages 15-16

The CEC has facilitated a fair and flexible hearing process in which funded participants have had
an unfettered opportunity to retain and instruct experts, to question each of the Proponent’s
panels on relevant points and to submit evidence of their own on a multiplicity of topics. All
those members of the public who wished to speak or file statements in writing were given an
opportunity to be heard. The fact that so few members of the public participated in the hearing
may be evidence of the success of the Partnership’s PIP in meeting the public’s need for
involvement. We submit that the lack of public opposition to the Project is certainly evidence
that the communities most affected by the Project have made their own democratic decisions to
join the Partnership.

The task of the CEC now is to consider whether to recommend that an Environment Act licence
be issued to the Partnership for the Project, taking into account the entirety of the evidence which
is before it, both oral and written. If the Project is recommended, the CEC is also to suggest any
conditions that it feels should be included in the licence. We respectfully submit that the weight
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of the evidence before the CEC overwhelmingly favours and supports a recommendation to grant
a licence for the Project for a multiplicity of reasons, including:

e the remarkable achievement by four local communities in using an environmental
assessment process of their own design, based on Aboriginal traditional knowledge, to
help them reach democratic decisions that advance self-governance, develop identity,
promote social justice and encourage economic development;

e the excellence of the decade-long technical environmental assessment and planning
process applied by the Partnership; and

e the fact that the project has been planned in a way which protects the environment and
prevents any significant residual cumulative adverse environmental impact.

The Partnership also suggests that the most appropriate licence conditions would be the
commitments the proponent has already made to develop and operate this Project in a manner
that minimizes adverse effects and maximizes benefits. These commitments are documented in
the environmental impact statement, information requests and the preliminary environmental
protection program, and a table is provided with this final argument outlining mitigation
commitments (see Appendix A).

As expected, many Hearing Participants would have the CEC believe that even more is needed
(see Appendix B for the Partnership’s specific comments on these recommendations). In
considering what should be recommended as licence conditions, the Partnership would inject a
note of caution to the CEC on the scope of the recommendations it may have under consideration
for inclusion in its report. It is true that the Keeyask Project is intended to produce a profit for the
First Nation Partners and for Hydro as well. Hydro’s profit will be consolidated with Hydro’s
other revenues. Once a profit from Keeyask is brought into Hydro, it is subject to the same
restrictions and the same treatment as all other revenue generated by Manitoba Hydro. As the
CEC is more than aware, one of the benefits of the Keeyask Project is to provide the Partner First
Nations with an income which they can use for the long term betterment of the physical,
economic and social conditions of their respective members. Licensing or non-licencing
conditions on the Keeyask Project that relate to matters which might be viewed by some as
socially beneficial, in general, but are not specifically related to the Project, would be
inappropriate. By increasing the costs of the Partnership and thus reducing income to the First
Nations, such conditions would move in the direction of defeating the entire purpose of the
Keeyask Hydropower Limited Partnership and the involvement of the Partner First Nations.

Manitoba Hydro has variously been demonized in these proceedings and referred to as a
“rapacious” profiteer. While such a statement is superficially attractive to some and may be
somewhat catchy, nothing is further from the truth. In reviewing the Keeyask Project and in
considering the comments directed specifically to Manitoba Hydro on matters outside the
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Keeyask Project, the CEC should firstly remember the mandate of Manitoba Hydro which is set
out in section 2 of The Manitoba Hydro Act ( the Hydro Act) :

Purposes and objects of the Act

2. The purposes and objects of this Act are to provide for the continuance of a
supply of power adequate for the needs of the Province, and to engage in and to
promote economy and efficiency in the development, generation, transmission,
distribution, supply and end use of power and, in addition, are

@) to provide and market products, services and expertise related to the
development, generation, transmission, distribution, supply and end use of
power, within and outside the Province, and

(b) to market and supply power to persons outside the Province on terms and
conditions acceptable to the Board.

This, with respect, is the mandate of Manitoba Hydro. Others would suggest to you that
Manitoba Hydro ought to be “the tide that raises all boats”. To those holding such a view, we
would respectfully suggest that this is outside the scope of the mandate given to the corporation
by Government.

This narrower mandate is brought into sharper focus when one considers other sections of the
Hydro Act which speak to the components of rate making and the uses to which corporate funds
may be put.

From a rate setting perspective rates are in fact set not by Hydro but by the Public Utilities
Board, Manitoba Hydro, as a Crown Corporation with an independent rate regulator, cannot
operate in the manner suggested by some. In establishing rates, Manitoba Hydro is governed by
section 39 of the Hydro Act which provides:

Price of power sold by corporation

39(1) The prices payable for power supplied by the corporation shall be such as to
return to it in full the cost to the corporation, of supplying the power, including

@ The necessary operating expenses of the corporation, including the cost of
generating, purchasing, distributing, and supplying power and of
operating, maintaining, repairing and ensuring the property and works of
the corporation, and its costs of administration;

(b) All interest and debt service charges payable by the corporation upon, or
in respect of, money advanced to or borrowed by, and all obligations
assumed by or the responsibility for the performance or implementation of
which is an obligation of the corporation and used in or for the
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construction, purchase, acquisition or operation, of the property and works
of the corporation, including its working capital, less however the amount
of any interest that it may collect on monies owing to it;

(c) The sum that, in the opinion of the Board, should be provided in each year
for the reserves or funds to be established and maintained pursuant to
subsection 40(1).

The matters referred to in subsection 40(1) include reserves for amortization of the cost of assets,
self insurance provisions and, most importantly, as set out in paragraph (c), for the stabilization
of rates or prices for power sold by the corporation and meeting extraordinary contingencies or
other requirements or purposes which are proper in the opinion of the Board. These reserves,
under any construct, would not constitute a profit as that term would be understood by an
investor owned utility, a pipeline company or any other business.

Finally, there are limitations on the nature of expenditure which Manitoba Hydro can make with
corporate funds. This restriction is found in subsection 43(3) of the Act which provides

Funds of government and corporation not to mixed

43(3) Except as specifically provided in this Act, the funds of the corporation shall not
be employed for the purposes of the government or any agency of the government
as that expression is defined in The Civil Service Act other than the corporation,
and the funds of the government shall not be employed for the purposes of the
corporation except as advances to the corporation by the government by way of
loan or as a result of a guarantee by the government of indebtedness of, or
assumed by, the corporation or liability for the repayment of which is an
obligation of the corporation.

This section is not meant to restrain the corporation from paying any taxes or charges lawfully
imposed on it by government. It does however raise the issue of the purposes of government.
When considering making broader recommendations, we would suggest that the CEC remain
cognizant of these restrictions and consider very carefully the implications of making any
recommendations about provision of health care, transportation infrastructure, housing and
education which are all primarily purposes or functions of government (either federal or
provincial) and which are not spoken to anywhere in the statutory mandate given to Manitoba
Hydro.

Further, based on the construction of The Hydro Act it is suggested that if the CEC wishes to
advocate for resource rents revenue sharing that is a matter for the government and moreover the
CEC should be wary of injecting itself into a debate over resource ownership and allocation
which may bring to the fore a number of constitutional issues.
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We would agree that it is easy for a casual observer to be seduced by the magnitude of the
financial numbers associated with Manitoba Hydro’s assets, revenues and funds transferred to
reserves or, the magnitude of export revenues, but it must be remembered that all of those
revenues are factored into the cost of service calculations to arrive at an appropriate rate for all
Manitobans. While it is appropriate for any proponent to deal with the array of direct and certain
indirect effects associated with the construction and operation of a project, great care must be
taken when one considers asking a proponent or a developer, especially one which has statutory
constraints such as are placed on Manitoba Hydro, to go beyond and step outside of its statutory
mandate and responsibility.

IV. EXCELLENCE OF THE ENVIRONMENTAL ASSESSMENT

As noted, the Chair of the Commission, Mr. Sargeant, said at the outset that the standard to meet
is to “ensure that the project, if it is to be built, does not result in any serious and ongoing
damage to the environment. (CEC Chair Terry Sargeant, October 21, Page 15)”

As part of its deliberations, it is fully anticipated that the CEC will review the quality of the
assessment based on best practices in the field and its experience with previous hearing
processes. The partnership has worked very hard over the last 12 years to develop, submit and
present an environmental assessment that represents two differing worldviews and incorporates
best practices throughout. This has been confirmed by many of the participant witnesses who
have testified to the quality of the assessment.

Expertise

The Partnership has relied on the expertise of many specialists, resource users and Elders who
have contributed invaluably to the work required to assess and review this complex Project.

Alone of all the parties who participated in the CEC process, counsel for CAC has chosen to
attack the demeanour and expertise of various members of the study teams who appeared as
witnesses in this proceeding. Most unfortunately, this issue was raised for the first time in written
argument, leaving no opportunity for these witnesses to correct the record. And even more
unfortunately, such allegations detract greatly from the tone of respect for lively debate and
sometimes disagreement amongst scientists that has characterized this hearing process.

There is a rule of evidence that mandates that one cannot, in final argument, maintain that the
evidence of a witness must be discounted because of the credibility of the witness, unless the
advocate so arguing has put to the witness, in cross-examination, the concerns he has regarding
the credibility of the witness. The rule in question originates from the 1893 decision of the House
of Lords in Browne v. Dunn (1893), 6 R. 69 (H.L.) . It has been often cited by Canadian courts.
The rationale for the rule is that it is unfair to the witness to assert in argument that the witness
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was not credible, or that the witness’ testimony must be discounted on some aspect of credibility,
unless the advocate has given the witness an opportunity in cross-examination to give his
explanation for the alleged lack of credibility. For example, it would not be appropriate for
counsel to assert in final argument that an expert witness on the subject of boreal woodland
caribou was not really expert at all in that subject because no publications on this type of caribou
appeared in his curriculum vitae, unless he has put that to the expert in cross-examination and
given him an opportunity to explain from whence comes his expertise.

Counsel can otherwise argue that the evidence his or her client put forward was more persuasive
or more consistent with other testimony, or more consistent with the “facts’, but he or she should
not, absent cross-examination, raise for the first time in final argument an allegation that the
testimony lacked credibility due to his or her opinion as to the qualifications of the witness. In
such circumstances, a judge or tribunal is expected to disregard that part of the argument. And
rightly so.

Indeed, if counsel believes that an expert is not qualified in the area of expertise that the expert
has just been sworn to address, then counsel is obliged to challenge immediately the expertise of
the expert, and having put the expert’s credentials to the test, then ask the judge, or tribunal, to
dismiss the witness if they agree that he or she lacks proper expertise in the subject about which
he or she is going to testify. A failure to do this is absolute and bars the advocate from arguing at
the end of a hearing that the witness was in fact no expert at all and his or her evidence should
accordingly be discounted and ignored.

For example, if counsel for CAC had raised the issue of his expertise in cross examination, Mr.
Berger would have had the opportunity to explain that, in addition to being a “formidable expert
on birds” and a “scientist well known for his work on ... fur bearing mammals,” he has spent
many of his 25 years of experience as a consulting biologist studying caribou and other ungulate
populations.

Counsel for CAC would have learned, for example, that Mr. Berger has been monitoring the
Wapisu woodland caribou population for over a decade, including numerous aerial surveys
carried out over time, the design and implementation of a four-year GPS and VHF radio-
collaring study, and a six-year tracking study, which is still on-going today. Counsel for CAC
would have learned that, in addition to reviewing the literature, designing studies and analyzing
data, Mr. Berger has personally logged thousands of hours and kilometres in northern Manitoba,
both in summer and winter, tracking and monitoring caribou herds.

Ms Cole could have explained that Mr. Berger is highly valued by the proponent because of his
many years of experience on the land, especially in northern communities, working with First
Nations elders, youth and community members, learning from them and sharing with them his
experiences with caribou and other wildlife and because of the effectiveness of his participation
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in the multi-disciplinary groups who have worked together to plan and carry out study plans for a
large project.

As well, Ms Cole would have had the opportunity to explain that what matters to the Partnership
is not Mr. Berger’s comfort in talking to lawyers in a public setting, but rather his expertise in
assessing effects to caribou populations and the complete ease with which he relates to the
groups of scientists and traditional knowledge holders who have worked together on this
assessment and who will have to continue to work together in management working groups if
this Project is built and operated.

All the witnesses who appeared on the proponent’s panels were leaders of teams of experts who
carried out a decade or more of applied engineering and science. Dr. Schneider-Vieira
represented the scientists at North-South Consultants who are engaged in the foremost research
on sturgeon and other fish across western Canada and beyond, including Dr. Cam Barth on
whom CAC relies in its arguments. The testimony provided by Dr. Schneider-Vieira at the
hearings was based not on the opinion of one “expert” but on the combined expertise of a large
team of professionals who prepared the environmental impact assessment and developed
mitigation for the aquatic environment component of the Project.

Dr. Schneider-Vieira’s area of expertise is aquatic ecology, founded on doctoral studies at
Dalhousie University completed in 1990, and developed over 20 years of environmental work in
freshwater and marine environments at North/South Consultants Inc. (NSC). Dr. Schneider-
Vieira testified at the hearings in her role as team leader of the aquatic assessment and thus
familiarity with all aspects of the assessment. Her role was to ensure that the aquatic assessment
was conducted in a thorough and defensible manner, that all necessary inputs to the aquatic
assessment from the engineering team as well as specialists in the physical and terrestrial
environments were identified and addressed, and that all effects requiring mitigation were
identified and appropriate mitigation measures developed. Dr. Schneider-Vieira led the process
by which effects and mitigation were reviewed and further developed with representatives of the
Partner First Nations. Dr. Schneider-Vieira has also played a lead role in discussing results of the
technical assessment and proposed mitigation with Fisheries and Oceans Canada and Manitoba
Conservation and Water Stewardship.

The CAC in its final argument has also bemoaned that expert witnesses for the Proponent have
assisted legal counsel throughout this hearing. Generally, legal counsel have no prior expertise in
the subject matter of expert testimony. Accordingly, counsel is always best advised to retain on
behalf of her client an expert with the appropriate expertise. That expert is expected to explain
key aspects of expert testimony to counsel, read the reports of experts testifying in opposition
and advise counsel on the strengths and weaknesses of such reports and, often, to prepare a
report for the counsel’s client and to testify at trial on behalf of the counsel’s client and to assist
in the cross-examination of expert’s testifying in opposition.
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The assistance an expert provides to counsel largely takes place outside the hearing room, but
during cross-examination, the most efficient and effective way for an expert to provide assistance
is to sit with counsel and to alert her to errors in answers to cross-examination questions and to
suggest potential areas for further cross-examination. To suggest that an expert providing such
assistance is somehow behaving unusually or is shedding his or her ethical obligations to
maintain the standards of his or her profession reveals a lack of experience in the role experts
play in hearings along with a bit of naive stereotyping. An expert does not become ‘partisan’
merely because he or she accepts a retainer to provide expert advice at a trial or in a hearing. An
expert who fulfills his or her engagement by assisting with cross-examination on the subject of
his or her expertise for which she or he was retained, does not thereby lose ‘independence’ of
thought and of ethical standards. A defence attorney whose accused client sits beside him or her
does not thereby become an ‘associate’ of the accused. Legal counsel retained by a private
company to sue for trademark infringement does not thereby ‘share’ the political and business
agendas of her client. And an expert retained to assist in a hearing, to repeat, does not because he
or she engages in conversation and sits with the counsel representing the party who retained him
does not thereby become ‘committed’ to the corporate policies of the client, is not thereby doing
anything unfair and is not in any way in breach of his or her professional standards. Indeed,
many cross-examination at this hearing would have benefitted immensely if the person cross-
examining had thought to seek out the assistance of an expert knowledgeable in the subject
matter of the questions and in some cases, such expert knowledge was available to the questioner
but was not used. Many of the cross-examinations would have been shorter, focused and helpful.

Keeyask Cumulative Effects Assessment

A particular focus of the Partnership’s work has been understanding and implementing best
practices in the field of project-specific cumulative effects assessment.

CAC has argued that the proponent failed to produce an expert in a “core subject area.” But the
theory of cumulative effects assessment was not the subject of the Keeyask assessment, much
less a core subject area. The proponent formulated its approach to cumulative effects assessment
based on the CEAA guidance and after workshops with various experts in the theory of
cumulative effects assessment, including Dr. Peter Duinker, Lorne Grieg and Michel Berube.

That approach was explained at the outset of this hearing by Ms Cole, who, as was apparent in
cross examination by Mr. Williams, is herself qualified as an expert in the theory of
environmental impact assessment. What Ms. Cole explained is that the Partnership chose to
adopt an approach that treated the environmental assessment as a cumulative effects assessment.
For each of the VECs considered, this involved fully understanding how past and current
projects and activities have affected the current state of a VEC, the potential cumulative effects
of Keeyask and the potential for these effects to interact with reasonably foreseeable future
projects and activities. It has done this using a VEC-based approach that considers the long-term

KEEYASK 17



sustainability of each of the 38 VECs considered in the assessment. This has also been
accomplished by the partner First Nations in their own environmental evaluation reports which
explicitly speak to their experiences with past hydro-electric and other developments and their
perspectives on how Keeyask will act cumulatively with these developments to affect their
communities. Throughout this hearing, the Partnership has demonstrated through its testimony
and that of participant witnesses how collectively this represents a robust cumulative effects
assessment as defined by experts in the field, federal guidance documents and the CEC in its
own recommendations following both the Wuskwatim and Bipole 111 hearings.

In fact, this approach accorded with the principles explained in basic text books on
environmental assessment such as the one written by Dr. Noble.

For example, in cross examination, Dr. Noble agreed with setting the spatial scope for
cumulative effects assessment on the basis of maximum zones of detectable influence.

MS. ROSENBERG: And now is a question for Dr. Noble because this is something | got
from your book. One of the principles for spatial scoping that you talk about in the
cumulative effects chapter of your book is called, it's a heading called "Maximum zones
of detectable influence.” Do you recall writing that? It's on page 207 of your book.

DR. NOBLE: Yeah.

MS. ROSENBERG: And what you say is that: "Boundaries for cumulative effects
assessment at a project specific level should be established where the impacts of that
project are no longer detectable."

DR. NOBLE: That's right.
MS. ROSENBERG: Do you recall writing that?
DR. NOBLE: Yeah.

MS. ROSENBERG: And that would take account of both direct and indirect effects,
correct? But your boundary would stop at the maximum zone of detectable influence for
that project.

DR. NOBLE: Yes, for the particular VEC of concern, yeah.
CEC Hearing Transcript November 12, 2013, Pages 2765-2766

But the selection of an approach is only the beginning of the cumulative effects assessment
process. Application of the approach requires specialized knowledge in each of the disciplines
related to the potential impacts of the proposed Project. The pathways analysis required to
identify and study possible cumulative effects requires understanding of variables which are not
theoretical but real, for example, the extent to which impacts on sedimentation caused by
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Wouskwatim, Keeyask and Conawapa may extend downstream and for how long into the future.
This is not a matter of expertise in the theory of cumulative effects assessment, but rather in
engineering and chemistry. While Drs. Gunn and Noble cited 29 references in their report,
almost half of them on the theory of cumulative effects assessment, none were reports on
sedimentation. On the other hand, the sections of the Physical Environment and Aquatic
Technical volumes dealing just with water quality and the physical processes relating to
sediment contain 12 pages of technical references. That is the difference between theory and the
application of the theory.

In its written argument, CAC repeats a number of the comments made by Drs. Gunn and Noble
in their report. The problem is that, while their articulation of theory was interesting and perhaps
useful, their comments on the specific merits of the Keeyask assessment did not hold up on cross
examination. Their allegations about “futures” analysis all were shown to be wrong. Firstly, they
alleged that the life of the Project was not stated. That was manifestly not so and finally admitted
in cross examination. Secondly, they claimed that the temporal limits of the impact analysis were
vague or unspecified. In cross examination, however, Dr. Noble conceded that future temporal
limits were specified and that in fact, this was “one of the really good parts of the environmental
impact statement.”

“MS. ROSENBERG: Now the temporal scope, general approach, is set out there.
Agreed?

DR. NOBLE: Yes.

MS. ROSENBERG: And if you will look further down the page, do you see a bullet point
called "For future with and without project conditions"?

DR. GUNN: Um-hum.

MS. ROSENBERG: Do you see that?

DR. NOBLE: I see that.

MS. ROSENBERG: Do you want to read it to me?

DR. NOBLE: Yeah, I've read this before. This is an example from one of the really good
parts of the environmental impact statement. "For the future with and without project
conditions is as far into the future as needed to capture potential project effects but no
less than 100 years after project operation commences and this is the assumed life of the
project.”

MS. ROSENBERG: And do you recall, if you read further into that terrestrial
environment volume, you would understand that the first 30 years of that analysis is
quantitative and that after that, the assessment is qualitative?
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DR. NOBLE: That's right, yeah.
MS. ROSENBERG: So is the temporal scope unclear?

DR. NOBLE: Certainly not for the analysis in the terrestrial environment
supporting volume.

MS. ROSENBERG: And if | tell you that there's a similar section in the aquatic
volume?

DR. NOBLE: I'll believe you.”
CEC Hearing Transcript November 12, 2013, Pages 2792-2793

This was the very “prospective analysis” that in their report was said to be weak.

Thirdly, they confused the prediction of future trends in the impacts of Keeyask on VECs with
the identification of future projects or activities to take into account.

“MS. ROSENBERG: I think we're talking about two different things, Dr. Noble.
DR. NOBLE: I think so.

MS. ROSENBERG: | think we're talking about projecting forward the trends on all of the
variables that were carefully analyzed and thinking what will happen with those trends 30
years in the future, and thinking about what's reasonably likely to appear on the landscape
during that 30 year horizon and taking that all into account versus some sort of
prospective thinking about what are the future options for other sorts of development.

DR. NOBLE: Yes, okay.”
CEC Hearing Transcript November 12, 2013, Pages 2775-2776

The list of future projects and activities was created on the basis of the “reasonably foreseeable”
standard set out in CEAA guidance, which Dr. Noble admitted to be good practice.

“MS. ROSENBERG: So we have talked about scoping but we have a lot of different
types of scope there, right? We are scoping in and out one of the future projects that you
are considering, correct?

DR. NOBLE: Yes.
MS. ROSENBERG: And that was done under regulatory guidance, correct?

DR. NOBLE: Correct.
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DR. NOBLE: The traditional approach has been what's known, what may happen and
what's hypothetical. But I mean we normally restrict ourselves to known developments in
terms of scoping and other types of future projects and activities.

MS. ROSENBERG: And | believe the legal criterion in the 2009 operational statement is
reasonably foreseeable, correct?

DR. NOBLE: That's correct. I don't know if that's a legal criterion.

MS. ROSENBERG: Did you look at the list of future projects that were scoped in for
this project?

DR. NOBLE: Yes, I did.

MS. ROSENBERG: And those were the ones that the proponent saw to be
reasonably foreseeable, correct?

DR. NOBLE: Fair enough.

MS. ROSENBERG: And those were the ones taken into account?

DR. NOBLE: Yes.

MS. ROSENBERG: Not other ones, not other hypothetical ones or theoretical ones.

DR. NOBLE: That's right.”

CEC Hearing Transcript November 12, 2013, Pages 2772-2773

That list of future projects was reviewed by both Manitoba and Federal regulators.

Further, the Keeyask partners understand very well what is and isn’t likely to occur in the future
in their resource use areas. The maps reviewed in cross examination on the Athabasca River
example used by Drs Gunn and Noble illustrate the differences between the heavily developed
Athabasca River with multiple current and potential future projects, and the Nelson River.
Reviewing this example explains why Drs Gunn and Noble were mistaken on their points
regarding the Partnership’s prospective analysis:

“MS. ROSENBERG: [Referring to the Athabasca River] | see the hatched area is
agriculture, and | take it that's agricultural impacts on the river, and then you have all of
the Xs represent oil and gas wells, and then the diamonds represent point source sewage
discharge into the river, and then you have some cities and also pulp mills, and you
show all of those things as they affect the Athabaska[sic] River. Have I fairly represented
it?

MR. NOBLE: That's right.
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MS. ROSENBERG: Now, | have to tell you that when I saw that map particularly, a
light bulb went on in my head, and | realized that there was exactly the death by a
thousand cuts, almost literally, the tyranny of small decisions that you have been talking
about. It is an example of a process of environmental degradation caused by small and
repetitive insults, and the Athabaska is an example of that in your view, correct?

MR. NOBLE: Yes, some of them small and some of them large.
MS. ROSENBERG: But a lot of them.
MR. NOBLE: Quite a few.

MS. ROSENBERG: And then I thought about that quite a bit, and | thought that point of
view that you espoused makes sense with those many, many small decisions. And now |
want you to look at the map that was just put in front of you. And that would be a map
of the Keeyask region and you see on it -- | think you see the Manitoba Hydro
infrastructure, and what that is displaying as well as the resource management areas of
the four First Nations... where resources are managed by a First Nation together with
Manitoba, and the boundaries you see there are the boundaries that are shown on the
map. And the First Nations who are partners with Manitoba Hydro particularly wanted
me to ask you to take note of the fact that what they see in that map, when they look at it,
is Manitoba Hydro and those four First Nations. And I'm wondering if you can see that?

MR. NOBLE: | can see Manitoba Hydro and the four First Nations, is that --
MS. ROSENBERG: That's what | want you to see. Agreed?

MR. NOBLE: Yes, | can see that.

MS. ROSENBERG: And that's all they see when they look at that map.

MR. NOBLE: That's all that appears to be labeled on it.

MS. ROSENBERG: That's all that's on it.

MR. NOBLE: Okay.”

CEC Hearing, November 12, 2013, Pages 2867-2869

In its written argument, CAC also repeats the Gunn and Noble allegation that “a regional study
area effectively minimized effects,” but that conclusion was shown to be not only contradicted
by other comments in their report but also clearly wrong. On cross examination Drs. Gunn and
Noble conceded the excellence of the Keeyask assessment on the criteria they had advocated at
the Bipole 11l hearing, including: retrospective analysis back to a historic reference condition;
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the assessment of significance against benchmarks; and the establishment of regional study areas
based on eco-system boundaries:

MS. ROSENBERG: You said: "Although total core area would decline by
approximately 135 square kilometres, the percentage of the regional study area in core
area is expected to remain higher than 80 per cent of land area, which is well within the
range for low magnitude core area effects."” And | would suggest to you that is an
example of the assessment of significance against benchmarks. Agreed?

MS. GUNN: Yes.
MS. ROSENBERG: And against a historical reference condition?
MS. GUNN: Yes.

MS. ROSENBERG: And the benchmark gives you the health of the environment going
forward. Correct?

MS. GUNN: Yes.

MS. ROSENBERG: And the historical reference condition gives you, where did we
come from in the past?

MS. GUNN: That's right.

MS. ROSENBERG: Isn't it the case that you noticed as a positive that the terrestrial
assessment, which is what we are talking about here, used eco-system boundaries as the
measure for where to set those regional project --

MS. GUNN: Yes.

MS. ROSENBERG: They did that?

MS. GUNN: Yes.

MS. ROSENBERG: So that's an appropriate measure?

MS. GUNN: Yes, it is an appropriate measure, yes.

MS. ROSENBERG: And you said actually in your Bipole 11l testimony that there are
different ways to set those thresholds, but they could be ecological limits?

MS. GUNN: Yes.
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MS. ROSENBERG: And you said part of what one does is determine minimum viable
population levels?

MS. GUNN: Yes, that was done.

MS. ROSENBERG: Then you look to see the minimum habitat needed to support those
population levels?

MS. GUNN: Yes. And that was done.
MS. ROSENBERG: Correct?
MS. GUNN: Yes.

MS. ROSENBERG: Then you went on to say that thresholds can be ecological or they
could be benchmarks, which is an acceptable amount of change. Correct?

MS. GUNN: Yes.
MS. ROSENBERG: Or they could be --
MS. GUNN: Yes, we thought that was an element of good practice here.

MS. ROSENBERG: And I'm going to suggest to you then that what you see displayed on
the slide and in this assessment is actually an example of the method you advocated at the
Bipole I1I hearings?

MS. GUNN: Absolutely, but it is not what this piece of this report was about, that wasn't
the point that was being made in using this quote.

MS. ROSENBERG: When the regional boundaries were set for this assessment, it was
done based on a set of criteria. Agreed?

MS. GUNN: Yes.
MS. ROSENBERG: And you actually commented that those were appropriate criteria?
MS. GUNN: Yes, I'm not disagreeing with that.

MS. ROSENBERG: So the comparison to the regional study area is the appropriate
comparison?

MS. GUNN: Yes, and I'm not disagreeing with that.

CEC Hearing, November 12, 2013, page 2842, line 5 to page
2843, line 3; page 2844, lines 14 to 25; and page 2845, line 1 to
page 2846, line 20.
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In response to cross examination on the alleged failure to take the routes of Bipoles I, Il and 111
into account, Dr. Noble conceded the excellence of the assessment:

MS. ROSENBERG: Would you agree that the effects of Bipoles I, Il and Il on each of
the terrestrial VECs were taken account of fully and properly within the regional study
boundaries that were set?

MS. GUNN: I can't recall with certainty, you know, the evidence that would support that.
But I would, if you are asserting that was true, | would accept that assertion.

MS. ROSENBERG: You are not challenging it?
MS. GUNN: No, I won't challenge it, | can't recall.

MR. NOBLE: Within the study area that's defined, and within the boundaries that are
drawn, then my recollection is based on the intactness and core area habitat that it was
included within the boundaries that are shown.

MS. ROSENBERG: Past, present and future?
MR. NOBLE: I know for sure past and present. | would only be -- yeah.
MS. ROSENBERG: Look at the slides, sir, past, present and future?

MR. NOBLE: Past, present and future, sure, within the regional boundary that is
identified.

MS. ROSENBERG: Significance assessed against benchmarks.

MR. NOBLE: Within the context of the study area, yes.

MS. ROSENBERG: Within the context of the regional study area for every VEC?
MR. NOBLE: Yeah, | can't answer that.

MS. ROSENBERG: You are not challenging it?

MR. NOBLE: No, I'm not challenging because | don't know.
CEC Hearing, November 12, 2013, page 2864, line 10 to page 2865, line 22

CAC suggests that any point made by Drs. Gunn and Noble, and other witnesses, that was not
challenged on cross examination should be accepted as accurate. There is no “rule of evidence”
or principle that a decision to refrain from cross-examining a witness on some aspect of the
witness’s testimony, or, indeed, a decision not to cross-examine at all “must” result in a
“finding” or “conclusion” that the party who chose to refrain from cross-examining has
“admitted”, or “agreed” to the testimony that was not subject to cross-examination.
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Understandably, those citizens who have been weaned on court room television or movie dramas
have never been taught this. Most lawyers do know better. Very good lawyers who have
experience in courts and hearings know well that there are a number of reasons why legal
counsel may waive the opportunity to cross-examine or confine cross-examination to only a few
topics. For example, if the testimony was not relevant to the issues before the court, or tribunal,
cross-examination ought to be waived. Alternatively, if it is apparent that little weight will be
given to the testimony, or if the testimony merely corroborated that of the advocate’s client, there
IS NO persuasive reason to carry on with an extensive cross-examination.

It is ultimately the obligation of a judge, or the members of a tribunal, to assess and weigh all of
the evidence they have heard. If counsel can see a purpose in cross-examination, such as
securing admissions helpful to her client or discrediting the adverse witness or casting some
doubt on the thoroughness and reliability of the preparation done by an expert witness, then the
testimony given through such a cross-examination may be of some help to the judge or tribunal.
However, the best and generally the most effective evidence in response to adverse testimony is
the evidence, written and oral, given by the counsel’s own witnesses. A judge, or tribunal, is not
able to disregard that oral and written evidence, where it contradicts adverse testimony, simply
because no cross-examination was conducted on some testimony that contradicted it.

Were this not the case, parties in trials or hearings would have no alternative but to cross-
examine every single witness on every single aspect of that witness’s testimony with which they
disagreed out of concern that a failure to do so would be cited in final argument as “conclusive”
proof that the adverse evidence or “point of view’ “must” be true. Happily, only those who do
not know better assert such things in final arguments and such ill-advised assertions “must” be
dismissed.

Given the above, no such effort was made to cross-exam every single aspect of the evidence
prepared by Drs. Gunn and Noble or of any other participant’s expert. It is submitted that the
weight of the evidence supports the excellence of the technical assessment, including the priority
plants and the wetland analysis, which was one of the examples used by Dr. Ehnes to illustrate
the terrestrial effects assessment and which was reviewed again in cross examination of Dr.
Luttermann.

We also suggest that the Commission take into account the explicit limiting statement made by
Dr. Gunn in cross examination by Ms Whelan Enns:

“MS. WHELAN ENNS: Thank you. In your reading, your review and your study in
terms of cumulative effects assessment, did you find -- and | remember what you've said
in terms of the VECs approach and the compliments and also the best practices in
Canada in terms of VECs approach, did you, though, in your review and your analysis
identify any potential VECs, or VECs that you would have expected to see in the EIS
and this CEA?
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MS. GUNN: I don't think that we could comment on that because it wasn't part of the
review framework that we were employing. That wasn't, you know, a piece of the work
that we sort of undertook.”

CEC Hearing, November 12, 2013, Pages 2899-2900

Keeyask & Regional Cumulative Effects Assessment

Many hearing participants have argued that the assessment of Keeyask is somehow deficient
because the regional cumulative effects assessment recommended as part of the CEC’s Bipole 111
report is not yet complete. The Partnership takes exception to this argument. It has demonstrated
that the cumulative effects assessment submitted for Keeyask meets the best practice goals of a
project-specific cumulative effects assessment — exactly what is asked of each and every project
proponent in this country. The cumulative effects assessment accounts for the past and it
accounts for the future. It considers all the impacts to each VEC, not just the ones related to
Keeyask. And, it assesses the significance of effects against the health of each VEC and the
sustainability of each VEC, exactly as experts and academics in the field of cumulative effects
assessment have advised should be done.

The CEC has already recommended that Manitoba Hydro in cooperation with Manitoba look at
the cumulative impacts of past hydro development in the Nelson River sub-watershed. The
Minister has taken up this advice and the work is underway. Any aspects of this broader work
that are relevant to the potential cumulative effects of the Keeyask Generation Project have
already been contemplated in the Partnership’s approach to cumulative effects assessment and
are addressed by the Partnership in its EIS filing. As such, a further recommendation in that
regard is not required.

From the Partnership’s perspective, the record created in this hearing process and the overall
regulatory review contains everything the CEC needs to recommend that the Project proceed,
and everything the Minister needs to approve and set conditions for the Keeyask Generation
Project.

As has previously been observed, the proponent of the Keeyask Project is not Manitoba Hydro,
but rather the Keeyask Hydropower Limited Partnership which includes Hydro. Over the past 38
days of hearings, a significant part of the evidence has been directed not at this Project or this
proponent but at past projects built and operated by Manitoba Hydro. Even where there were
attempts to draw a link between the Manitoba Hydro issues alleged to continue for existing
development on the Nelson River and the Keeyask Project, the evidence was still more focused
on the past projects and allegations of unresolved effects rather than on the Keeyask Project.

Again, as has been noted, the CEC was charged with reviewing the Keeyask Project. It was not
asked to review the history of the hydroelectric system on the Nelson River from its inception to
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the present day or come to any conclusions or recommendations with respect to the existing
system. As part of its assessment, the Partnership has done a thorough job of reviewing and
understanding the effects of past projects that have the potential to overlap with effects
anticipated as a result of developing Keeyask. It has not reviewed, nor was it incumbent upon the
Partnership to review, the effects of all past hydro-electric developments in other areas that are in
no way affected by Keeyask.

Notwithstanding the foregoing, it should be noted that Manitoba Hydro has considered and taken
steps to assess and address the effects of past developments. The CEC will be aware from the
extensive filings by the Partnership that agreements of one form or another to deal with past
effects have been concluded with every First Nation along the Rat, Burntwood and Nelson
Rivers. In addition agreements are in place with the Kisschickimee Treaty Council in Churchill
and the South Indian Lake community (succeeded now by Op-Pipon-Opwiwin Cree Nation).
Further agreements have been reached with either the Northern Affairs communities or
community groups in those communities (on behalf of all of the residents) which are either
adjacent to or within the region generally viewed as being affected by various forms of hydro
development. It should be noted that the beneficiaries of such agreements in the Northern Affairs
communities includes persons who would identify themselves as Métis.

V. IMPACTS ON THE RIGHTS AND INTERESTS OF OTHERS

The extensive engagement process with the Keeyask Partner First Nations located in the vicinity
of the Project and the Partnership’s thorough and inclusive Public Involvement Program,
identified and confirmed all topics of importance (valued environmental components and
supporting topics). It also provided another mechanism through which to identify and confirm
possible Project effects and the appropriateness of related mitigation for all stakeholders.

Without a doubt, the majority of time and effort in communication and consultation took place in
and with the Partner communities. They are the ones living in the vicinity of the Project and
most deeply affected by it. As a result of their participation, this Project is rich in Aboriginal
Traditional Knowledge and guided by their strong commitment to environmental stewardship.

This engagement process, however, was not to the exclusion of others interested in and
potentially affected by Keeyask. Manitobans beyond the in-vicinity Partner communities also
had a full opportunity to be engaged in the Project through the Partnership’s comprehensive
Public Involvement Program (PIP), implemented between 2008 and 2013.

The PIP provided the opportunity for Aboriginal and other communities and organizations, as
well as the general public, to be engaged through three substantive rounds of public involvement
implemented at key stages during the Environmental Assessment process.
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The PIP design was based on recent Wuskwatim PIP experience, the core values of the
International Association of Public Participation, and a review of public engagement processes
and practices throughout Canada.

Through the PIP, over 130 stakeholder groups throughout Manitoba were informed of the
potential Project, and opportunities were provided for their involvement, if they so choose. In
excess of 70 PIP events were undertaken in the five-year period.

During the PIP, participants provided input into the best methods to communicate in future
rounds, the most appropriate timing for PIP events to be scheduled, and the best locations for
maximizing participation.

A variety of methods were used to provide information to the public and to receive their
feedback, including small community meetings, leadership meetings, workshops, open houses,
newsletters, presentations, use of translation services, newspaper, poster and radio advertising,
and a Project website.

For those whose interest in the Project was not directly identified in the early stages of the PIP,
the numerous public advertisements and Project website with contact information provided
venues to solicit additional input from the public and to allow such interested parties to come
forward.

Results of the PIP were considered in the environmental assessment process and provided in a
transparent manner in the Keeyask Generation Project Public Involvement Supporting VVolume.
They also informed the VEC selection, effects assessment, and the many mitigation measures
and monitoring programs developed.

The Partnership would like to make special mention of its efforts with respect to some of the
Participants and particular issues raised by each of those during the hearing and final argument:

The Manitoba Métis Federation
a) Engagement

Manitoba Hydro, on behalf of the Partnership, engaged in special Keeyask-related processes with
the Manitoba Métis Federation (MMF).

This organization and its members had the opportunity to participate directly in the PIP if they so
chose. The MMF were invited, and encouraged, to participate in the PIP and special
arrangements were offered to support their participation - these offers to the MMF were refused
in all but Round 1 of the Program.

In addition, the MMF has been involved in processes related to Keeyask since it became a
participant in the Hydro Northern Training and Employment Initiative in 2004. Since that time,
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over 150 meetings that have addressed Keeyask in some way have taken place. Success in
reaching agreement is not, in this case, an indication of a lack of effort on the part of Manitoba
Hydro.

At the insistence of the MMF, these meetings have been organized by, and taken place with the
MMF Head Office.

Métis witnesses at this hearing expressed a strong desire at the local level for more one-on-one
discussions directly with the Proponent. Anita Campbell, in particular, indicated that not once
has she had the opportunity to sit down and speak with Manitoba Hydro about the issues in her
community:

MR. BEDFORD: So, I have certainly heard you this morning. Something that | heard at
past hearings regarding your concern, | think the words you used was there is no
relationship in the north between the Métis and Manitoba Hydro. So, based on my
personal experience, which | summarized ever so briefly about how in my life | have
tried to build relationships with other human beings, | have firmly concluded that the
time has come for me to urge my other client, Manitoba Hydro, to go forward into the
world and seek out Métis people where they live, in their communities, in Thompson, in
the north, and to engage them in conversation about what they do, where they hunt,
where they fish, where they do their resource gathering. And in the same conversations,
perhaps over coffee or over a meal, to describe what it is my colleagues at Manitoba
Hydro do when they plan these projects, these dams, and when they operate these dams.

Would you agree with me that the time has come for someone like me to urge my
colleagues at Manitoba Hydro to get out and to meet Métis people where Métis people
live?

MS. CAMPBELL: When I'm down in the city, | always tell people to be careful of their
"perimeteritus” because there are things, people that exist outside of the perimeter. People
are so amazed when they come up north, not only of how beautiful it is up there, but how
we lack in so many resources.

With Vale, we have such a good relationship with Vale that we can call on individuals in
there and have that coffee, have that conversation, have that working relationship with
them and say, here is why you're not getting what you're getting. Here is why you're not
attracting the people that you should be attracting.

I have never once sat down with anybody from Hydro in that capacity to say to them,
here are some of the things you might be wanting to change, in terms of whether it's
hiring, whether it's retaining, whether it's keeping people, whether it's doing business
differently. Not once have | had that opportunity to sit down.
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Is it time? It's way past time. The time was there a long time ago. And if that's the
direction that Hydro is seeking to go, and I'm hoping that's the direction your current
president is going in, but they need to start sitting down not only with First Nations, but
other Aboriginal people that exist.”

CEC Hearing, December 3, 2013, Pages 4747-4749

Manitoba Hydro, on behalf of the Partnership, would have welcomed the opportunity to meet
directly with local Métis persons interested in the Keeyask Project — an opportunity that was
offered on many occasions and consistently rejected by the MMF Head Office.

Between 2008 and 2013, Manitoba Hydro and the MMF met over 30 times specifically to come
to the agreement reached in June 2013 for the MMF to undertake three projects - a Métis-specific
traditional land use and knowledge study, a socio-economic impact assessment and a historical
narrative for the Keeyask Resource Use Regional Study Area identified in the EIS. The delay in
reaching agreement is not for lack of effort on the part of Manitoba Hydro, nor was it a strategy
to delay the MMF’s ability to undertake this research. On behalf of the Partnership, the company
has dealt and will continue to deal with the MMF on relationship matters in a good faith manner
and based on the best of intentions.

We have repeatedly heard throughout these hearings that the MMF are “being rushed” to finish
this work in a six-month time frame. Nothing could be further from the truth. Since discussions
began in 2008, the negotiated arrangements have been based on MMF-developed workplans and
timelines that have consistently referenced a 6 month time period. In fact, through the course of
cross-exam, we heard from Ms. Larcombe that study interviewees were actually identified in
2010, saving a considerable amount of time and effort at the front end of the Project, once the
agreement was finalized.

“MR. REGEHR: Now if we can turn to slide number 6? My understanding is that your
work on the traditional land use and knowledge began back in 2010; is that correct?

MS. LARCOMBE: That's correct.”
CEC Hearing, December 4, 2013, Page 4938

Though due in October 2013, the results of these reports and studies are still outstanding and will
not be available until at least late February. As such, Manitoba Hydro and the MMF have
mutually agreed to extend the deadline for these studies. It has always been our expectation that
the agreement reached with the MMF to complete this work was signed in good faith and is one
that can and will be accomplished by the organization. This is confirmed by a simple reading of
the agreement.

It is notable, however, that the evidence presented at the hearing did not come close to providing
the information expected, and was not based on the study area agreed to for the work.
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“MR. REGEHR: So, Ms. Larcombe, were you aware of the requirement for the TLUKS
study to be done in accordance with the study areas as set out in the EIS?

MS. LARCOMBE: The work that 1 did, I was not provided with a contractual
arrangement between Manitoba Hydro and the MMF. | was asked to do a TLUKS study
for the Keeyask -- | wasn't told, you have to use this area or you use that area. | defined
the Keeyask study area based on what | thought would encompass potential use by
communities that | was aware that there was Métis presence in. | think that the work that
I have done has not excluded any study area that the proponent has identified. So we have
not disregarded any of the local or regional study area identified in the EIS. But | was --
I'll make this really clear -- | was not given the agreement between the MMF and Hydro
and said, this is your contract. That did not happen.”

CEC Hearing, December 4, 2013, Pages 4955-4956

As committed, the Partnership will review the material provided, once available, assess the
relevance, and take such actions as may reasonably be required, if any.

b) Impacts on Métis resource users

If the information presented by the MMF at these hearings is any indication, it is anticipated that
the results will simply confirm information already presented in the EIS on possible Project
effects and mitigation - that there is no Métis community or significant presence in the Keeyask
region, nor are there unique traditional uses of the land by Métis individuals in the vicinity of the
Project. Project mitigation and monitoring designed for all resource users, and all types of
resource use, including that for moose management, is (and will be) appropriate for Métis
harvesters. As such, no further mitigation or monitoring will likely be required.

More particularly, both the local and regional study areas included the entire Aboriginal
population in those regions, including any Métis residents In addition, any related mitigation
would also be available, unless it is specifically included in the Adverse Effects Agreements, and
would help to offset any effects that may be experienced by Meétis citizens who use the local
study area. An example of that is the Waterways Management Program that helps to create safe
waterways for any user of the area. Similarly, in accordance with the Access Management Plan,
individuals who traditionally use the Keeyask area will be provided access to the Keeyask area
along the access road, regardless of whether or not they are members of the Partner communities.
Communication products with respect to mercury and fish will be widely distributed so that
resource users in the area are made aware of potential risks, with respect to consuming fish that
may be taken out of Gull Lake or Stephens Lake.

Ms. Larcombe also confirmed that Métis harvesters who hunt outside the Métis Natural Resource
Harvesting Zone found in western Manitoba have to obtain a provincial hunting licence:
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MR. REGEHR: It's your understanding that should a Métis person with a harvester's card
issued by the MMF hunt outside of the pink areas, they still have to obtain a provincial
hunting licence?

MS. LARCOMBE: Yes, that's my understanding for hunting.”

CEC Hearing, December 4, 2013, Page 4990

It is understood that the MMF negotiated the agreement it has with the Province in good faith
and that Meétis citizens are also abiding by this agreement in good faith. Since all licensed
hunters have already been accounted for in the Keeyask Environmental Impact Statement, those
using the Keeyask region have already been incorporated into the Project’s assessment and the
Moose Harvest Sustainability Plan developed by the Cree Nation Partners and referenced
frequently by the MMF. A more detailed discussion on this issue is found below (see Section
“d) Government Negotiations and a General Caution”).

Further, on cross-examination, Ms. Larcombe confirmed that her own findings regarding
resource use in the local study area (as defined in the EIS) are fairly consistent with the
conclusions included the Keeyask Environmental Impact Statement — i.e., that there is very little
harvest activity taking place by the Métis in the Resource Use Local or Regional Study Areas:

MR. REGEHR: Now, according to this data here, it would appear to me that using the
local study area, as defined by the Environmental Impact Statement, none of the 35
harvesters are harvesting moose within the local study area; is that correct?

MS. LARCOMBE: Your local study area being the footprint of the generating station and
the reservoir?

MR. REGEHR: Including the reservoir.
MS. LARCOMBE: That's correct.

MR. REGEHR: And if we go on the basis of the regional study area as defined by the
EIS, I was going to suggest that it looks like there could be four to five harvesters, but
you can't tell me that because you don't know?

MS. LARCOMBE: Mr. Regehr, I'm not going to analyse on the fly here.
MR. REGEHR: You have presented this map as evidence.

MS. LARCOMBE: And you are asking me to sit here and visually picture what your
study area looks like on top of this map. And I'm just not prepared to do it. There's too
much potential for error.
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MR. REGEHR: So you can't tell me how many people are harvesting within the regional
study area, as defined by the EIS, correct?

MS. LARCOMBE: | have not analyzed that data in that manner.
CEC Hearing, December 4, 2013, Pages 4997-4998

Based on the evidence presented, it appears that the majority of Métis harvest is in areas
surrounding Thompson and the communities of Thicket Portage and Pikwitonei — locations that
are not in any way affected by the development of the Keeyask Generation Project.

The Métis have not been ignored. Their interests, as identified by the Partnership and by their
own expert, Ms. Larcombe, have been considered in the EIS and any effects will be mitigated. If
new information comes to light, it will be addressed. Not only is that a commitment made by
Manitoba Hydro and the Partnership, but it is also a requirement of the JKDA (Article 11.2.4
dealing with Potential Adverse Effects on Others).

c) Section 35 Rights

The terms of reference for the Clean Environment Commission in these hearings do not extend
to s. 35 rights. The Manitoba Métis Federation itself has stated that "rights recognition™ are not
the subject of these hearings (statement of Jason Madden, CEC Hearing, Keeyask, Volume 21, p.
4657, lines 20 and 21; see also final submission by MMF, p. 13, *...the MMF is not asking the
Commission to make a determination with respect to the existence of a rights-bearing Métis
community in the region...”). It would not be appropriate for the CEC to comment upon the
extent to which the Métis have a site-specific Aboriginal right in the Project area. The existence
of such rights must be established by convincing evidence that a particular Métis community
used a particular geographic area for traditional activities prior to the time of the assertion of
European sovereignty.

The litigation of such cases can involve extensive and detailed testimony by academic experts as
well as community members. Sometimes particular Métis communities have been successful in
proving site-specific rights in respect of a particular area and activity (Powley), and sometimes
not R v. Hirsekorn, 2013 ABCA 242 (CanLlIl). The Court in R. v. Goodon, 2008 MBPC 59, held
in favour of the existence of a site-specific right in the area of Southwestern Manitoba, not in the
Project area. The CEC should not speculate on whether a court of law would recognize a site-
specific s. 35 right in the Project area. A court would decide on the basis of whatever historical
evidence on both sides was adduced in a particular proceeding in relation to the specific nature of
whatever right was asserted. The MMF submission has provided some sense of what a Métis
community might argue in such a case, but a particular litigant might have other or more detailed
submissions. For its own part, the Crown might, for example, introduce evidence or argument to
the effect that at least some of the first Métis in the area were raised by First Nations' mothers in
First Nations' communities, rather than living in distinct Métis communities; (Manitoba Meétis
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Report submitted by the partnership, dated July 13, 2013, pp. 2-5 to 2-6, referring to the work of
Meétis historian Jean Legasse); that some scrip takers at the time of the historic treaties were not
ordinarily resident in the area or were induced to disavow their First Nations identities by scrip
buyers who accompanied the Treaty Commissioners (p. 2-9), or that some Métis communities
emerged after the date of the assertion of European control. Proposals concerning that date
might vary, depending on the area, from around 1880 to at the latest around 1910. It should also
be noted that the communities of Wabowden, Thicket Portage, Pikwitonei, IlIford and Gillam did
not exist before 1910, when construction of the Hudson Bay Railway first began. Thompson did
not exist until 1956. The compatibility of asserted Métis rights with the historic uses and rights
of First Nations might also have to be considered. Any particulars here are mentioned by way of
illustration of some of the complexities, uncertainties, and potential controversies concerning s.
35 rights for Métis in the Project area, rather than to invite the CEC to comment upon them.
There are other more appropriate forums for discussion, negotiation and resolution of these
matters.

Agreements between provincial government and the Métis may recognize a Métis community as
having rights in a particular area, but such agreements do not necessarily establish that the right
is a historically-established and constitutionally-protected one under s. 35. In any event, the
CEC should not speculate on whether the current agreement between the Province of Manitoba
and the MMF will be extended to the area of the Project footprint.

Likewise, agreements between the federal government and the Métis National Council, the so-
called “Powley Agreements”, only establish a process of discussion between the federal
government and the Métis National Council — not the MMF. These agreements explicitly do not
recognize any rights. In addition, the federal government’s Métis Harvesting Guidelines are
merely that — guidelines designed to assist federal officers in dealing with Métis harvesters in
areas which are monitored by federal officers — national parks, military bases, coastal fisheries
and migratory bird sanctuaries — none of which are affected by the Project or exist in Manitoba.

These proceedings would also not be an appropriate forum in which to explore whether there is
any basis in law or fairness to extend to the MMF or any local Métis community the same kind
of partnerships that have been reached with the First Nations' proponents. The Supreme Court of
Canada has by now several times ruled that constitutional equality does not necessarily require
the same treatment for all aboriginal persons and groups. The history, rights and practical
circumstances of a particular aboriginal community may make it appropriate for a federal or
provincial order of government to carry out a program that is focused on that particular
community. In Lovelace v. Ontario, 2000 SCC 37 (CanLll), the Supreme Court of Canada held
that a partnership program concerning casinos could be extended to a group of First Nations,
even though it did not also extend to Métis or non-status individuals. In Alberta (Aboriginal
Affairs and Northern Development) v. Cunningham, 2011 SCC 37 (CanLll), the Court held that
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the distinctive identity and circumstances of Métis in Alberta could justify the exclusion of status
First Nations' citizens from participation designed specifically for Métis.

The approach that the CEC should take is interest-based, rather than rights-based. The issue is
identifying and addressing expected impacts of the Project on the expected use of the area by
Meétis, regardless of who operates the permitting system for Métis hunting or whether the use has
a constitutional foundation. The proponents have acted in a reasonable and diligent manner to
identify Métis resource use in the Project area and the potential effects of the Project on them.
The design of the Project and mitigation measures have taken into account the current resource
users, including Métis, that have been identified. Measures have been put in place to address in a
satisfactory manner the potential emergence of resource users, including Métis, who have not
been identified so far or who are new to the area.

d) Government Negotiations — and a General Caution

It is incumbent on the CEC, having in mind the Terms of Reference given to it by the Minister,
to look behind the positions presented by the MMF.

The CEC has been invited to become an agent and ally of the MMF in its ongoing negotiations
and discussion with the Government over extending and expanding the nature and scope of
rights recognition and its status as the sole and exclusive representative of all Métis people in
Manitoba. This is not within the scope of the reference to the CEC with respect to the Keeyask
Generation Project specifically and goes beyond what has been, to date, in the scope of non-
licensing recommendations considered by the CEC. The MMF is asking the CEC to take sides in
a legal and political dispute and make non — licensing recommendations which would require the
CEC to make judgements and interpretations on what are, at their most basic, questions of law.

The MMF asserts generally that the issues and impacts alleged by specific Métis communities
have not been dealt with appropriately. Nothing is further from the truth. The CEC will be aware
that many communities in northern Manitoba have entered into processes and agreements to
resolve their particular issues. The MMF assertion can only be true if one accepts the principle
that, notwithstanding the provision of independent legal and technical resources to these
communities and groups, any agreement that does not include the MMF as a party or had the
MMF as a negotiating agent or otherwise has the imprimatur of the MMF, is not a valid, proper
or appropriate agreement.

The MMF has stated before you that the Partnership has failed to capture information on Métis
harvest in the Keeyask study area and, as a foundation for that position, takes the position that
there is a protected aboriginal right to hunt or take resources within the area. Under current laws
and agreements, Métis people harvesting resources are required, and the MMF agreed, to have
provincial harvest licences to take resources in the Keeyask study area. This area is outside of the
area agreed by the Government and the MMF as being covered by the Harvester Card system.
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While the MMF and the Government continue to discuss and explore that issue the CEC should
not speculate or attempt to influence that process.

Further, the evidence presented by the MMF shows that the overwhelming majority of the Métis
harvest occurs within the vicinity of Thompson and there are no pathways of effect from the
Keeyask Project which would impact the identified harvest. The MMF also overlooks the fact
that Métis harvest can be easily estimated and extrapolated based on the issuance of game
licences. On the specific question of Moose harvest, each harvester would be required by law
and agreement to have a Moose tag. If it is alleged that these data are unreliable, then the only
alternative that can explain the discrepancy would be illegal harvest and it is doubtful that
information of that nature would be made available to any proponent.

The MMF continues its complaints about the Northern Flood Agreement. As some of the CEC
may be aware, the development of the Churchill and Nelson Rivers directly impacted treaty
rights and also required that Hydro obtain access to reserve land which would be impacted by the
works and operations. One of the considerations to be received by Hydro and Manitoba under the
NFA was a flooding easement over reserve land. While the MMF asserts aboriginal rights in the
Nelson River watershed, these assertions have not been accepted by Manitoba nor have they
been determined by the courts.

The MMF also suggests that the CEC advise the Government to specifically name which parties
should be consulted for each project. While this recommendation is attractive on its face,
consultation is generally driven by what a proponent expects to be the pathways of effects as
those impact people in a project region. It would seem somewhat curious that a government
which has few project details beyond perhaps a basic project description (to support an
application for the start of a licensing process) and some form of draft scoping document would
somehow be better positioned than a proponent to determine who ought to be consulted with
respect to the preparation of an EIS. This would be similar to suggesting that a proponent should
mandate who government consults as part of their process. Each of government and a proponent
has consultation mandates, needs and obligations and, therefore, consults various interests as the
circumstances dictate. The needs and processes are not necessarily identical nor should they be.
To suggest that such a recommendation is required due to, as counsel phrased it, “internal biases
and self interest” cannot be sustained in the face of the efforts put forth by Manitoba Hydro on
behalf of the partnership to engage with the MMF. The environmental assessment and s. 35
tracks both converge (along with the NFAT Review Process) on licensing decisions that are
made by a Minister or Cabinet as the case requires. In the context of the s. 35 track, the duty of
consultation is dependent on the existence or plausible assertion of historically based rights in an
area. That is also beyond the scope of these proceedings. The CEC, it is respectfully suggested,
should not take up any express or implied invitation to use its role in the environmental
assessment process to comment upon the appropriate choice of business partners or the manner
in which the Crown fulfills its s. 35 duties.
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In the context of an environmental assessment, which is of course squarely within the
jurisdiction of the CEC, the determination as to who is to be consulted should depend on the
impacts that the particular project might have on individuals and communities within its
footprint, and is not by its nature a political decision for government. The proponent submits
that it has acted in a diligent and thorough manner to consult residents of the Project area and to
engage with the MMF. The proponent has also committed to being open and responsive to
legitimate concerns as they are brought forward in the future by any of those potentially affected
by the Project, including Métis. There has been no demonstration that on the basis of
environmental concerns the progress of this Project should be contingent upon the negotiation or
conclusion of partnership agreements with the MMF or any other Métis organization, or that
such organizations should be brought into the process as monitors of Project effects, rather than
being genuinely and entirely welcomed to bring facts, concerns and proposals to the attention of
the Project monitors. It has not been shown by evidence in these proceedings that such
conditions would be necessary or even productive. They might, to the contrary, entail significant
contention, delay and cost that would divert time and resources away from a substantive focus on
identifying environmental issues and engaging in appropriate measures for their prevention or
remediation.

Pimicikamak Cree Nation

Pimicikamak Cree Nation had the opportunity to participate directly in the PIP. Manitoba Hydro,
on behalf of the Partnership, also engaged in a special Keeyask-related process with Cross Lake
First Nation/Pimicikamak Cree Nation, consistent with the requirements of Article 9 of the
Northern Flood Agreement and this was specifically addressed in Question 53 of the CEC’s final
questions to the Partnership.

a) Land Use and Occupancy Study

In its final argument before the CEC, Pimicikamak has recommended that, if the Keeyask Project
is to be licensed, such licence be subject to the following condition:

“A Land Use and Occupancy Study must be conducted to determine Pimicikamak’s
connections to, values in, uses and occupancy of the land. An impacts assessment
(impacts from Keeyask on the values, connections and uses and occupancy of the
land, identified through the LUOS), must be completed before Keeyask may be
constructed or operated. Once these Studies are complete, Manitoba Hydro and the
Partnership must meet with Pimicikamak to discuss the resulting necessary
accommodation and mitigation measures, and must apply such accommodation
measures to the extent possible.”

The Proponents have already “provided the information on current and proposed use of land and
resources by each Aboriginal group (not just the KCN partners) based on information provided
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by the Aboriginal groups or, where Aboriginal groups did not provide this information, on
available information from other sources” (Response to EIS Guidelines Keeyask Federal
Guidelines Concordance Table page xxvii) The Partnership prepared a draft response to CEAA-
0014, as it related to the Pimicikamak, and provided that draft response to Pimicikamak.
Pimicikamak provided comments and a revised final draft was filed with the CEAA and forms
part of the record before the CEC. The conclusions found within that response have not been
contradicted by any submissions made by Pimicikamak during this hearing. To the contrary,
even in its final submission it does not identify any adverse environmental impacts of the
Keeyask Project on Pimicikamak, but speculates about how such adverse environmental impacts,
if there are any, would be dealt with.

In its final argument, Pimicikamak suggests that the Keeyask Project falls within Pimicikamak’s
traditional territory. However, the only treaty signed by TA-PAS-TA-NUM, the Chief
referenced by Pimicikamak as signing the treaty, is Treaty 5. The Keeyask Project does not fall
within the area ceded under Treaty 5, but within the area ceded under adhesions to Treaty 5,
signed by other First Nations. The map that Pimicikamak references as depicting its traditional
territory includes the current resource areas of a number of other First Nations. There is no
evidence before the Commission that this is an area that is currently extensively used or
harvested by Pimicikamak or its members.

The Partnership respectfully submits that there is not a shortage of evidence about current and
proposed use of land and resources by Aboriginal groups or about the potential adverse
environmental effects of the Keeyask Project on such uses. As a consequence, there is no need
for such a study for the CEC to make its report, nor for such a recommendation to be included by
the CEC in its report on the proposed Keeyask Generation Project.

Manitoba Hydro’s relationship with Pimicikamak is much broader than the Keeyask Generation
Project and the study proposed continues to be considered by Manitoba Hydro based on such
broader considerations.  The Partnership at no time considered that there was any gap that
needed to be filled through information to be gathered under the proposed study, nor that in the
absence of such study, was the Keeyask EIS deficient.

In addition to the information submitted specifically with respect to Pimicikamak, Aboriginal
people beyond the Partner First Nations were considered among other residents of the Socio-
economic Local and Regional Study Areas. In the Local Study Area, this included analysis of
effects to residents of Thompson and Gillam inclusive of their Aboriginal populations. Analysis
of effects stemming from physical and biophysical changes arising from the Project include
potential changes to community health (including mercury and human health), and travel access
and safety. Mitigation measures identified were inclusive of all residents in Gillam and
Thompson, Aboriginal or otherwise. Physical effects on heritage resources focused on the
presence of those resources relative to physical changes anticipated by the Project and are not
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specific to any one community. Other effects stemming from Project expenditures, such as on the
economy, employment, training, and income, or effects to population, infrastructure and
services, provided consideration of effects on Gillam and Thompson as well. In the case of
labour expenditures on construction and the effects on employment, the analysis considered the
Aboriginal population of northern Manitoba as a whole because such opportunities are governed
by the Burntwood-Nelson Agreement, which provide preference to qualified Aboriginal people.
This is not related to the physical/biophysical pathways of effect.

In summary, the Partnership has made all necessary efforts to identify effects of the Keeyask
Generation Project, including on land and resource uses by Aboriginal people, in order that
mitigation can be identified to reduce those effects. The Partnership has identified a broad array
of mitigation measures that are included in the filing. The Partnership remains open to
considering further mitigation if at any time new information is provided (through monitoring,
new studies, or other relevant sources) that additional mitigation measures are required or
appropriate.

b) Northern Flood Agreement Implementation

Pimicikamak also requested the following condition be recommended by the CEC relating to the
Northern Flood agreement:

“The NFA must be implemented in its full spirit and intent. The NFA must be
implemented in accordance with annual action plans developed jointly by
Pimicikamak and Manitoba Hydro, and funded by Manitoba Hydro, through good
faith best efforts negotiations and in accordance with the spirit and intent of the
NFA. The action plans should provide that to the extent feasible, Pimicikamak
should manage and employ its citizens to work on, the implementation programs.
The resources required for such management shall be provided by Manitoba
Hydro.”

As discussed under the section relating to the MMF, the Northern Flood Agreement (“NFA”) is a
multi-party agreement with multi-party obligations. It does not involve only Manitoba Hydro
and Pimicikamak. Canada is also a party, as is Manitoba and the five NFA First Nations, who at
the time were represented by the Northern Flood Committee. The Partnership itself and some of
the partners in the Partnership, are not parties to the NFA

The NFA contains its own provisions for implementation and enforcement, including arbitration
and appeal by way of stated case to the Court of Appeal of Manitoba. There have been many
arbitrations before the NFA Arbitrator and there have been a number of appeals to the Court of
Appeal of Man