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1 Wednesday, April 8, 2015

2 Upon commencing at 9:30 a.m

3 THE CHAI RMAN. Good norning. W'l

4 resunme our proceedings. Today we have two

5 partici pants making their presentations. First up
6 this norning is the Consuners Associ ation of

7 Canada, Manitoba branch, represented by the Public
8 Interest Law Centre. And this afternoon we'l|l

9 hear from Bl ack River First Nation

10 Madam secretary, will you swear in the
11  witnesses, please?

12 M5. JOHNSON: Coul d you pl ease state
13 your name for the record?

14 MR. WLLIAVMS: Byron WIIians.

15 MS. PASTORA SALA: Joel l e Pastora Sal a
16 Byron WIllianms: Sworn.

17 Joelle Pastora Sala: Sworn

18 THE CHAIRVAN: M. WIIlianms, you may

19 proceed.

20 MR. WLLIAMS: Thank you, and good
21 nor ni ng nmenbers of the panel. Just a few
22 introductions to start up with. M. Barbara

23 Ni el sen fromthe Consumers Associ ation board is
24 here. Behind us you'll see Dr. Patricia

25 Fitzpatrick, who has been a wi tness before these
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1 proceedings in the past. W have never had a back

2 row, she's our back row. Wth her is M. Mrk

3 Regehr from Canadi an Mennonite University. And in

4 the massive crowd here today, ny coll eague,

5 Prof essor Ainmee Craft from Robson Hall, Ms. Amanda

6 Hol l and fromthe Public Interest Law Centre, and

7 Ms. Heather Fast, who is a barrister and solicitor

8 who has been of imense value to this process.

9 Ms. Pastora Sala insists | give you an
10 overview of our presentation, so just in terns of
11 where we are going to go, we want to tal k about
12 law reform for a couple of seconds and how we
13 think it fits within the ternms of reference for
14 this proceeding. W want to talk about what is a
15 surprising facet of this hearing to our client and
16 to ourselves, which is the breadth of support for
17 reformthat we have certainly gl eaned from our
18 readi ng of the record.

19 For just a couple nonents we will talk
20 about our research approach, and then we'll talk
21 about a few findings we have nade based upon what
22 we have read and what we have heard. And

23 interspersed with those major thenmes that we have
24 identified in the hearing, we'll | ook at how sone

25 ot her jurisdictions, whether |egislators,
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1 tribunals, or regulators have tried to respond to

2 those thenmes or incorporate theminto their

3 | egislation or their processes.

4 Finally, ny last pieceis I'll cone

5 back to the question of whether this is a case for
6 law reform And then Ms. Pastora Sala will take
7 us hone, she will highlight a few of our

8 recommendati ons and key principles, and offer sone
9 concl udi ng coment s.

10 We are obliged by our bosses to do

11 sonme advertising, so here it is. The Public

12 I nterest Law Centre has been in existence since
13 1982. | have not been around all that tinme. W
14 have a | aw reform mandate to represent groups or
15 i ndividual on matters that will nake a broad

16 inpact. Interestingly, if you go to our statute,
17 public interest is open ended, but the two

18 specific elements of the public interest that are
19 set out in the statute are consuners and

20 envi ronnment al i ssues.

21 In reviewing our brief that we filed
22 on April 1st, we noticed that we used the termlaw
23 reformbut we didn't define it. And we will just
24  wait until we get to -- we'll try and create a

25 little suspense in the hearing, and you' |l note
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1 that I"'mnot allowed within 45 feet of the

2 power poi nt control s.

3 In terns of |aw reform our working

4 definition, and we want to highlight the fact that
5 | aw reformtranscends | egislation, it includes

6 that but it's nore than that. It relates to the
7 i mprovenent, nodernization, reformof |aw,

8 addr essi ng outdated pieces of |egislation,

9 i mprovenent of the adm nistration, underscoring
10 those words, admnistration of justice. It

11 i nvol ves, according to the Law Ref orm Conm ssi on
12 Act, the review of judicial or quasi-judicial

13 proceedi ngs and the devel opnent of new approaches
14  and new concepts of law. And of course, a central
15 theme in this hearing has been about changi ng

16 val ues, al so about a change in environnment, and
17 law reformis intended to respond to changing

18  val ues.

19 We have | ooked at a ot of literature
20 in this proceeding. | can't count the nunber of
21 definitions of water governance that we have seen
22 Here's one that | |ike perhaps nore than ny
23 col | eague, Ms. Pastora Sala. The range of
24 political, social, economc, admnistrative
25 systens to devel op and nanage water resources and
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1 the delivery of those resources and at a different

2 | evel s of society. And that's an inportant point,
3 and it's sonetinmes lost in the discussion or the
4 literature. There are inportant equity thenmes in
5 water governance. Canadian and American

6 literature highlight the fact that environnental

7 risk is not equitably shared. Certainly

8 disproportionately it's borne by | ow incone

9 people, it's certainly racialized in some context,
10 and that's certainly an inportant thenme from our
11 client's perspective and our perspective in this
12 pr oceedi ng.

13 Al ways start out with sone w se words
14 fromthe Suprenme Court of Canada. Changi ng val ues
15 is a key thenme of this hearing, and in its 2004
16 deci sion, the Canfor decision, M. Justice Binnie,
17 speaking for the majority, but I think for the

18 whole court on this point, nmade the point of our
19 coll ective responsibility towards a healthy

20 environment, a responsibility to preserve the

21 natural environment, and that that is a

22 fundanmental value. And really from our

23 perspective, when we | ooked at this hearing froma
24 | aw ref orm perspective, the core questions for our

25 research were, A one, are we living up to that
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1 collective responsibility? |If not, are there

2 wat er gover nance approaches from ot her

3 jurisdictions, or in Manitoba, that m ght help us
4 to do a better job? And is there a case for |aw
5 reforn? Those are really the three questions that
6 we asked ourself.

7 How does law reformfit within the

8 terms of reference set out by the province way

9 back in 2011? W think it all boils down to that
10 final point in the terns of reference. The

11 Commi ssi on was asked to summarize and nmake conmment
12 on the concerns raised pertaining to the issue of
13 a final licence, certainly not limted to, but

14 i nclusive of nmonitoring and research. And we

15 think if we | ook at the dial ogue and the concerns
16 relating to that final |icence, that underscores
17 the inmportance of law reformin this context.

18 A major thenme in this hearing has been
19 stewardship, or a failure of stewardship.

20 Upstream of the Lake Wnni peg Regulation, it's

21 graphically evoked in terns of Netley Marsh. It's
22 hardly there anynore. W heard fromthe

23 Tat askweyak Cree Nation, Elder Spence descri bed
24  the question of islands as a | oaded questi on.

25 | sl ands whi ch have existed for as |ong as people
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1 can renmenber are starting to disappear. This

2 panel heard it up north in terns of the forest

3 falling into the rivers and into the |akes. And

4 agai n, Elder Spence, Elder Martha Spence, Martha

5 Spence from Tat askweyak tal ked about not j ust

6 water, |and, but about the animals and the peopl e,

7 a spirit being destroyed. And so certainly from

8 our perspective, warning bells are being rung.

9 The concern about these powerful inpacts, these
10 ongoi ng i nmpacts suggests that there's a problem
11 that our current licensing reginme isn't handling
12 as well as we would |iKke.

13 Anot her central thene in this hearing
14 is risk. And again, certainly downstream of the
15 Nel son Ri ver watershed, sone very powerfu

16 | anguage in terns of things getting wrse, a

17 constantly changi ng environnent, neither the

18 people or the culture or the river stabilizing

19 continuing to experience significant effects.

20 Vi ctor Spence describes it the devel opnent is so
21 foreign that the conmunities have not been able to
22 adapt toit. And this raises a central governance
23 issue, a central law reformissue. |Is the system
24 in place capable of responding and adjusting to

25 t hat change?
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Anot her central thene in this hearing

has been a | ack of confidence in the |icensing and
regul atory process. W have politely worded this
as hesitant licensing is a major concern. |

didn't know what a ruby anniversary was, but
that's the 40th anniversary. And Lake W nni peg
Regul ation, the interimlicence is approaching its
ruby anniversary, and that's certainly been a
maj or thene we have picked up in this hearing. So
under the Water Power Act, there's concerns, but

there's al so concerns as expressed by M. Beardy

in ternms of where is the environnental |icence?
wonder why there was no environnental |icence in
pl ace?

So here we have an issue in ternms of
reform in terns of governance. And ny coll eague,
Ms. Pastora Sala, will talk about it, where, in
numer ous occasions on the record, there is an
expressed | ack of confidence in our current
structures and our ability to protect what people
hol d nost dear. And we certainly think that
rai ses | aw reformi ssues.

And brought out by another speaker in
Wnnipeg is a concern with our society's response,

our province's response to the commentary of this
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1 Comm ssion. Roughly a decade ago in the Wiskwati m

2 proceedi ng, recommendation 7.6 and 7.7, | think

3 have them nenori zed, tal ked very powerful |y about
4 the expectations and the hopes over the next few
5 years. And sonme of those have been realized. But
6 if you ook at those recomendations, you'll see

7 that we're not tal king about |icences under the

8 Environment Act. Certainly to our client's

9 under st andi ng of the nmeani ng of operational

10 review, it would be fair to say there has not been
11 an environnental review undertaken. And certainly
12 by no stretch of the word has there been an

13 envi ronnment al i npact assessnent. So that again

14 rai ses concerns in terns of our society, our

15 governing structure's ability to respond. And

16 that's why we think that law reformis an

17 i nportant issue.

18 As | said in ny opening remarks, what
19 has struck us about this hearing perhaps nost

20 notably is the broad support for reform There

21 may be a di spute between Hydro and others in terns
22 of the timng of reform but the fact that there
23 are gaps, that there are silos, has been

24 articulated by many. And here you'll see support

25 for reformfrom sone sout hern and northern




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 1954
1 speakers. The request for an inparti al

2 envi ronment al inpact study by one person in

3 Sel kirk, the request from someone who i s concerned
4 that we're not |ooking at an integrated system

5 for a full-blown audit.

6 Dr. Luttermann, who you had the

7 benefit of hearing yesterday from spoke very

8 powerful |y about the need for a better bal ance and
9 the opportunity for a better balance. So those
10 are powerful calls for reformwe have identified
11 in this hearing.

12 W have al so seen calls for reformfor
13 i nclusion by those who feel left out. Chief

14 Hender son from Sagkeeng, why aren't we part of

15 t hose boards? Terry Ross from Cross Lake, we

16 shoul d have nore say because these dans are

17 i npacting us everyday, a call for a nulti-party
18 deci si on- meki ng body so that there can be a

19 meani ngful say in LWR operati ons.
20 That call for reformhas not been
21 restricted to those who m ght be seen as being
22 adverse in interest to that of Manitoba Hydro.
23 Per haps one of the nost powerful voices for a cal
24 for reform in our viewin this hearing, has been

25 Mani t oba Hydro. And it's rare that | quote
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1 M. Corme so favourably in a hearing but he's

2 done a pretty good job in this one, |'ve got to

3 give himcredit. And he's tal ked about that

4 thene, that thene of val ues changing, that the

5 social licence is involved, spoken about the need
6 for a nodern bal ance between upstream and

7 downstream And he has spoken, inportantly, about
8 the need for guidance. What are the rules of the
9 road? M. Harden had a big discussion with him
10 about a road map. There is a |ot of guidance

11 required. So it's striking to us that one of the
12 nmost powerful voices for reformin this hearing
13 has been that of Manitoba Hydro. And that is to
14 their credit.

15 So within the room a strong sense for
16 reform We want to articulate the broader climate
17 for reform that the timng is propitious, and

18 per haps unprecedented. There are a |ot of

19 paral |l el processes to this which nake this a

20 power ful opportunity. The regional cunulative

21 ef fects assessnent, which we hope will give us a
22 better analytical foundation in terns of | ooking
23 at the watershed, is ongoing. Two, reviews of the
24 Environnent Act are underway. The Law Reform

25 Comm ssi on has done sone really fabul ous work in
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1 this regard. The province has al so undertaken a

2 paral l el project. So this context of governance
3 and law reformwi thin this dialogue is certainly,
4 in our view, part of a broader thene.

5 Qur public utilities board in the NFAT
6 al so articulated parallel themes to this

7 proceedi ng. W have heard a lot in this

8 proceedi ng about clinmte change, future

9 uncertainty. This |language fromthe Public

10 Utilities Board references a climte change, but
11 it also references a market-place in upheaval with
12 a lot of uncertainty, and about the need for

13 i ntegrated resource nanagenent. And one of the
14 exanples we're going to talk about a bit l|ater

15 today is fromthe northwest United States, where
16 there is sone very interesting work being

17 undertaken, trying to balance within a pl anning
18 process, power planning, energy efficiency

19 pl anni ng, and preservation and enhancenent of the
20 environment. And that's a very interesting

21 exanple. And certainly, as |egal counsel who

22 appear both before the Public Uilities Board and
23 the C ean Environnent Comm ssion, we see a | ot of
24 paral |l el s between what the bodies are dealing

25 wth.
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1 We al so see sone silos. Dr. MWMhon,

2 who is an outstanding i ndependent witness in this
3 heari ng, would have benefited a | ot from having

4 access to sone of the discussion in the PUB

5 process, about some of those conplicated operating
6 systens of Manitoba Hydro, SPLASH and PRI SM

7 Finally, within the broader context of
8 change, and we note the | anguage of Dr. Luttermann
9 about the PCN province process agreenent, and the
10 opportunity at least to establish a new

11 rel ati onship.

12 So our conclusion is that there is

13 substantial conmon ground about the need for

14 reform \Wether you take the Hydro call for a

15 nodern bal ance, you take the perspectives of those
16 who think the hearing process needs to be nore

17 inclusive and nore holistic, or those who feel

18 that the current systemis underperform ng,

19 underi ncl usi ve and biased, all those voices, in
20 our view, are joined at |least in one point, which
21 is the need for reform
22 Both Dr. Fitzpatrick and
23 Ms. Pastora Sala insist | talk about nethodol ogy,
24  perhaps not my strongest point. But we brought to

25 this law reform anal ysis the typical Public




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 1958
1 I nterest Law Centre approach. First, we assenbl ed

2 an interdisciplinary team in terns of integrated
3 water resource nmanagenent, Dr. |sabell e Heathcote;
4 who wote the textbook in ternms of water

5 governance, Dr. Robert Patrick; under natura

6 resources managenent we have benefited both from
7 Dr. Robson and Dr. Fitzpatrick; environmental [|aw,
8 we have had | awyers both fromthe public sector

9 and the private sector who have given generously
10 of their time; and certainly Professor Craft, in
11 ternms of indigenous legal traditions and the

12 ground breaki ng work she has done wi th Ani shi naabe
13 water |og have been all valuable. | hasten to

14 add, lest you think I'm splurging noney, nost of
15 this assistance has been voluntary. And we'd be
16 remss if we didn't note the contribution froma
17 whol e group of students of Robson Hall on the

18 concept of public trust.

19 You hopefully can tell from our

20 witten brief, the subject matters, the research
21 areas that we addressed, the matters we engaged
22 our mnd to. | won't spend a lot of tinme in terns
23 of the basis for what we heard and what we read,
24 the record, literature review, |egislative review,

25 sel ected review of |egislation and policy and
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|_\

|'i cences.

2 | do want to just speak about

3 engagenent for a couple of nonents. You won't see
4 any quotes fromour client, and Ms. Pastora Sala's
5 engagenent process, direct quotes in our report.

6 W have relied upon the record of this proceeding.
7 But we had an extensive engagenent process that

8 hel ped to i nform our opinions. And perhaps the

9 best exanple of that was in devel opi ng our final
10 menu of recomendati ons, we hosted a wor kshop

11 about nine days before that April 1st report was
12 filed; 14 participants fromfour different

13 provi nces, many joi ni ng by phone obviously. And
14 those recommendati ons we certainly think have been
15 enhanced and continue to be enhanced. And | just
16 want to underline that we have always seen this as
17 an ongoing and iterative process. W have seen

18 our job to provide a nenu of options, that nenu

19 continues to evolve, and certainly we're getting
20 f eedback as the proceedi ng conti nues.

21 Every expert we have spoken to, much
22 of the literature we have read enphasizes the

23 point that there is no one size fits all. You

24 can't take the learnings of the Pacific Northwest

25 and sinply plunk them down in Manitoba or the
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1 Nort hwest Territories or B.C. You certainly need

2 to adapt to our unique culture, our unique

3 circunstances. But certainly there are val uable
4 |lessons we certainly believe can be pulled from
5 those jurisdictions and from our own experience,
6 and nuch of what we did in our report was trying
7 to do so.

8 For the bul k of ny presentation,

9 want to talk a little bit about sone of the major
10 nmessages we have taken from both the record of

11 this proceeding, the review of legislation, the
12 review of literature, and our review of the comon
13 law. And I'mgoing to highlight eight of those
14 nmessages or thenmes in just the next two slides.
15 And then what | propose to do for the next 15 or
16 20 mnutes is elaborate a little bit on each of
17 them And then for a nunber of them pull an

18 exanple froma different jurisdiction of how they
19 have responded to this. |In essence | am
20 conflating chapters 2, 3 and 4 of our witten
21 brief, a lot of pages, into about 20 m nutes.
22 So one of the inportant nmessages we
23 have taken fromthe literature, fromthe evidence
24 of Dr. ol dsborough, the evidence of

25 Dr. Luttermann, there are certainly a coupl e of
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maj or risk factors apart fromclinate change that

need to be addressed. One is flow alterations in
the river system and another one is conpressed
variations in |lake levels. And we'll talk about
that in a couple of nonents.

Anot her message that cones through in
much of the literature, and certainly from
Pi m ci kamek' s evi dence yesterday, or the
Tat askweyak Cree Nation earlier, the inportance of
a holistic and inclusive approach.

Bul l et three speaks to early and
meani ngful participation, and whether that was
Dr. McMahon, or many of the participants in this
hearing, that's been a dom nant nessage.

And one that caught nme at |east a
little bit by surprise is the idea of a careful
consi deration of how we neasure value. And we'll
tal k about that, and certainly even anongst our
team even anongst the two presenters today, it's
a matter of some controversy. So we will spend a
coupl e of nonents on that.

On slide 24, you may wonder what is
that picture to the right? | was trying to figure
out what water structure that was.

Ms. Pastora Sala tells the farmboy that that's a
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|_\

silo. And so the thene, an inportant issue

2 flagged by Hydro, by a nunber of w tnesses is

3 addr essi ng knowl edge gaps and silos. And so thank
4 you Ms. Pastora Sala for that.

5 A coupl e ot her themes we have

6 certainly seen from good exanpl es out of other

7 jurisdictions is the inportance of |ooking at a

8 robust series of alternatives. And |I'll also take
9 you to an open adaptive approach to ri sk.

10 And a final theme that we wanted to

11 underscore relates to pronoting diligence. And

12 that goes back to a cormentary we have seen on a
13 nunber of occasions in this hearing, a |ack of

14 confidence expressed in how we govern water power
15 decisions in Manitoba. And certainly we have

16 | ooked to some case law in terns of pronoting

17 diligence, and al so how | egi sl ators have attenpted
18 to entrench our obligation in terns of protecting
19 the environment into | egislation.
20 Flow alteration risk, this is a quote
21 fromthe Canadi an Sci ence Advisory Secretari at.
22 It speaks about an increasing threat to river
23 ecosystens, both from sources such as irrigation
24 and sources such as Hydro, and saying that there's

25 been substantial flow alterations and that these
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1 flow alterations can be directly linked to adverse
2 physical attributes of rivers. |It's a very
3 interesting report.
4 Dr. Luttermann, in her witten report,
5 tal ked about it as well, and she noted it's not

6 just the level of flow, but it's the seasonal

7 patterns that can be such an inportant factor in
8 i nfl uenci ng ecosystem processes.

9 Again, we can't do justice to the

10 vari ety of approaches we have seen to this issue
11 of flow, but one approach that caught our eye was
12 out of British Colunbia, out of the New Water

13 Sustainability Act, which will be comng into

14 effect sonetinme in 2016, and really | egislation
15 that was devel oped after a very tinme consum ng

16 four to five year consultative process. Wth new
17 projects, they have expressly articul ated the

18 i nportance of addressing environnental flow needs,
19 both the volume and timng and | ooking at what is
20 required for the proper functioning of the aquatic
21 ecosystem

22 And section 15 of the WBA, Vater

23 Sustai nability Act, speaks about in review ng an
24  exenpt application, the need to consider the

25 environnental flow needs of the stream And this
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1 is an inportant therme in ternms of what we have
2 read. Because if you go to, | think it's appendi x
3 3 of our docunent, you'll see sone exanples from

4 the State of Washington where they tal k about

5 m ni mum fl ow requirenents. And our understandi ng
6 is that is a bit of a nore dated concept. Wereas
7 environnmental flow needs, or sonetinmes you see the
8 termecological, or actually we'll stick with

9 environnmental flow needs, but speaking both to the

10 volume and the timng. And | think in part going

11 to Dr. Luttermann's point, | hope, of the
12 i nportance of addressing seasonal patterns, and
13 it's not just the absolute level of flow, it's the

14 timng of that flow So you have seen an

15 evolution in the legislation fromthe Washi ngton
16 exanpl e, speaking of mninumflow, to an exanple
17 here fromthe state, or fromthe province, it's

18 not a state yet, of British Col unbi a.

19 More controversial in this hearing, we
20 think, based on what we have seen and what we have
21 read, is the idea of what are the inpacts of the
22 conpressi on of | ake |evels? And you have

23 certainly seen a dial ogue between Dr. Gol dsborough
24  and Manitoba Hydro in terns of the health of

25 Net | ey Marsh and ot her wetl ands, Hydro pointing to
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1 a nunber of other factors, Dr. Gol dsborough

2 acknow edgi ng those factors, but also pointing to

3 a risk factor associated with conpression of |ake

4 | evel s.
5 Based upon what we have read of the
6 literature, and certainly what we have heard from

7 Dr. Gol dsborough, this issue is not that

8 controversial in Ontario, and in the Laurentian

9 Great Lakes, and that's probably because it's been
10 exhaustively studied. The 1JC, International

11 Joi nt Conmi ssion, undertook a |lot of work starting
12 in around 2000, |ooking at the effects of the

13 conpression of |lake levels in that environnent.

14 And certainly you see a powerful nessage com ng

15 from Lake Ontario, St. Lawence River plan 2014.
16 You see bullet, the first bullet tal king about the
17 conpression of the range of Lake Ontario water

18 | evels, | think fromabout two netres to one

19 netre, conpared to what woul d have happened

20 wthout regulation. And the conclusion by the

21 | JC, that while this nmay have benefited property
22 devel opnment, it caused substantial harmto coastal
23 ecosystens. And even the title of that report is
24 telling, protecting against extreme water |evels,

25 restoring wetlands and preparing for clinate
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1 change. This is a major thrust of this hearing,

2 was to try and start to restore the health of

3 those wetlands. And there are a nunber of reports
4 on the record, or reference on the record in terns
5 of that. W used one in the cross-exam nation of
6 Dr. Col dsborough by WIcox and Wi Dong. ( ph)

7 How di d one comm ssion respond to the
8 i ssue of |ake level conpression? Certainly plan

9 2014 was designed to provide for nore natura

10 variations of water |level on the basis that they
11  were needed to restore ecosystem health. Now,

12 we' re not suggesting that you have a robust record
13 here to make any operational changes based upon

14 that, we're sinply highlighting that this is a

15 risk fact acknow edged in another jurisdiction, to
16 which a comm ssion has responded by recomendi ng
17 changes in flow levels. Again, this is a choice
18 of options that certainly on a nore robust record
19 or in the future m ght be sonething to consider

20 W talk a fair bit in our report, and
21 you have heard it and seen it on the record of

22 this hearing, |anguage about the need for a

23 holistic and inclusive approach. | have perhaps
24  shortened it too nuch to talk about a different

25 bal ance. One of the nobst powerful expressions of
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that came fromthe Tataskweyak Cree Nation. They

sai d, thanks C ean Environnment Conmm ssion, thanks
provi nce for doing the hearing, but you don't

have -- this isn't an appropriate venue for an
inclusive holistic assessnent for a final |icence.
Certainly, we see in the literature highlighting
the need for a better balance, a nore holistic
assessnment. And there is a quote from Jager about
future holistic managenent strategies designed to
maxi m ze both ecol ogi cal benefits and those
associated with energy production. So when we
speak of a better bal ance, we're speaking both in
terms of process and in terns of how we wei gh and
make decisions. And there is a couple of
interesting American exanples that we want to draw
to your attention.

W cite first of all fromU S. Federa
legislation relating to the FERC, the Federal
Energy Regul atory Conmmi ssion. And what is their
deci sion-making criteria? Well, they are to
consider, in addition to power and devel opnent
pur poses, give equal consideration, purposes of
energy conservation, protection, mtigation and
enhancenment of fish and wldlife habitat,

protection of recreational opportunities, and the
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1 preservation of other aspects of environnental

2 quality. And certainly you have heard in this

3 proceedi ng, and you have seen a major criticism of
4 Hydro operations related to Lake W nni peg

5 Regul ation is that they are focused on primarily
6 two criteria, economcs and reliability, certainly
7 wi th sone environnental consideration. And we

8 offer no criticismof Hydro for that, that's their
9 mandate. But other jurisdictions have sought to
10 address this by expressly articul ating the other
11 val ues that should be given weight.

12 We also see this in licensing, and |
13 think it's section 803 that we reference here, a
14 condition in that |licence conditions shall include
15 nmeasures for the protection, mtigation and

16 enhancenment of fish and wldlife, of habitat

17 af fected by the devel opnent, operation and

18 managenent of the project. So, expressly, in the
19 licensing conditions, but also in the |egislative
20 mandate is to direct the mnd to protection of

21 t hat habitat.

22 More from a process perspective, we
23 al so ook at legislative efforts of greater

24 bal ance in the Northwest Territories, efforts to

25 articulate the inportance of the way of life and
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1 the wel | -being of Aboriginal people, and to give

2 weight to different nmethods of know edge,

3 including traditional knowl edge. And there is

4 sone interesting exanples fromthe Northwest

5 Territories.

6 "1l perhaps spend | ess tine on

7 meani ngful participation than I should. 1It's been
8 such a domnant theme in this hearing, but our Law
9 Ref orm Commi ssion tells us not to be afraid of

10 meani ngful participation, not to be afraid of what
11 may appear initially to be conflicting views, but
12 to provide neani ngful opportunities early. And

13 Dr. McMahon of fered sone simlar advice,

14  suggesting that you can solve a | ot of issues by
15 i ntegrating stakehol der issues earlier, at the

16 start, rather than after when the process has been
17 scoped. And so there's some powerful nessages in
18 terms of neaningful participation.

19 | spoke just a minute ago about a

20 nmessage in ternms of restoring balance. On the

21 next slide, being slide 33, we tal k about sone

22 criticisnms of how hydro utilities are

23 traditionally operated, an argunent that

24  ecol ogi cal values and indigenous values fall to a

25 certain degree to the waysi de and are donmi nated by
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concerns in ternms of econom cs and power. And

2 here is again a comentary from Jager and Smith

3 telling us that when econom ¢ and power val ues are
4 contrasted with ecol ogical benefits, they're

5 deval ued, because we sinply don't have a single

6 currency by which to neasure them And you see

7 sonme of that message com ng through fromthe | SD
8 when they tal k about ecol ogi cal services and the
9 need to value them So that's a theme that we

10 have heard in this hearing, a criticismof current
11 deci si on- maki ng because it's unbal anced and a

12 suggestion that devel opi ng ecosystem services

13 val uation mght be a way to renedy that.

14 There's al so another critique of

15 current status quo in terns of how we nake

16 deci sions, often from a indi genous perspective,

17 articulating that you can't put a price on the

18 |loss of a way of life. W have heard that from
19 El der Spence from Tat askweyak, we hear it from

20 Counci | | or Saunders who presented on behalf of the
21 Interl ake Tribal Council. Both criticisms of the
22 current status quo in terns of decisions, but

23 actually conpeting in terns of how do you resol ve
24 them One saying, put a value on sone of these

25 itens; another saying, it's priceless, how do we
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do that?

2 Whoever has to nmake that decision, we
3 certainly wish themthe best of | uck.

4 What we have put here are a couple of
5 exanpl es from approaches that we have seen, one

6 fromthe 1JCwith regard to Lake Ontari o where

7 there is a lot of quantitative approaches there.

8 Econom c performance indicators were devel oped for
9 t he val ue of hydro power, and then quantitative
10 environnental performance indicators were also

11 devel oped, i.e. the reproductive success for the
12 black tern. And if you get a chance to | ook at

13 that report, | think it's pages 26 and 27,

14 M. Regehr will remnd ne if I"'mwong. They

15 actually articulate on those pages a conpari son of
16 sone of the different alternatives using sone of
17 those criteria, soit's an interesting

18 illustration.

19 G en Canyon Dam an Anerican exanpl e
20 from Col orado, is also a very inportant approach
21 but a very different approach, where they did

22 mul ti criterion decision-making analysis. And it
23 is a different approach, |'ve got a really good
24 footnote at footnote 141, so rather than trying to

25 torture you with the definition, but it's an
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effort | think to do alittle bit |Iess focus on

pure econom cs, but to have sone sort of objective
deci sion-making criteria. And it is an
i nteresting approach.

So we sinply point out that there are
different responses to this. The first one |
t hi nk woul d be nore, fromthe 1JC would be nore
anal ogous to what we understand the ISD is talking
about. The second one m ght be responding nore to
sone of the argunents that you can't put a price
on sone of these |osses.

A maj or concern we have heard and read
in this proceeding relates to gaps in silos.
Certainly, Manitoba Hydro, M. Corme in
respondi ng to board nenber Harden, tal ked about
know edge gaps. Dr. Gol dsborough was particularly
el oquent on this point. | think he characterized
our state of knowl edge in terns of the wetlands as
trivial. And he says here, in conparison to the
Laurentian Great Lakes, we know very little about
t he coastal wetlands of Lake W nni peg, an
i nportant know edge gap.

Hydro, in terns of gaps in silos, we
t hought was very persuasive. They tal ked about

chal l enges with the adm nistration of the Water




Volume 13 Lake Winnipeg Regulation April 8, 2015

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 1973
Power Act, not in a judgnental way, but the fact

t hat environnental issues aren't addressed there.
So clearly highlighting a potential gap in our
governance systemin terns of environnental

regul ation of existing projects. They also nade a
maj or point about integration, | think a very
powerful one. It's hard to separate LWR, Lake

W nni peg Regul ation, fromthe Churchill R ver

Di version effects, fromthe Kelsey Effects. Wy
are we trying? Wy aren't we |ooking, we
interpret Hydro to be arguing, at an integrated
assessnment? Pretty powerful argunent in terns of
the chal l enges of a silo for good deci si on- naki ng
and the need for reformand to do better.

W offer in the next couple of slides
one interesting approach to silos. And we
recogni ze that the Anerican systemis different,

t he Federal Government plays a nuch bigger role.
But the legislation setting up the Northwest

El ectric Power and Conservation Pl anni ng Counci
is very intriguing. First of all, | have just
stolen one little section fromit, talking about
t he Congressional declaration of purpose,
providing for participation and consultation in

the northwest, a variety of organizations,
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governments, consuners, custoners, agenci es,

appropri ate indi genous people. To what purpose?
The devel opnent of regional plans.

And there's three major areas that
they are |l ooking at there, as you can see in that
statenment of purpose. One relates to energy
conservation, sonething we nmight see being nore in
the Public Uilities Board franmework; another to
enhancing fish and wildlife resources, nore we
m ght think in our environnental silo; and the
third, the orderly planning of the regi onal power
system Again, we're not recomrending this, but
we think this is an intriguing approach to sone of
the silos that we have seen in Mnitoba.

Agai n, you can see, going to section
839 B of this portion of the code, you see here in
the first bullet, again, enphasis on a regional
conservation electric power plan, as well as a
pl an to enhance fish and wildlife, and also to
t ake advantage of scientific and statisti cal
advi sory commttees. And if you actually get a
chance to work through this I egislation, section
839 A and B are very interesting. | didn't put in
all the sections about the scientific advisory

groups that are in place, but in the statute there
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1 is expressed provision for peer reviews in a

2 couple of different provisions. And we think

3 that's an inportant response, in part to the |ack
4 of confidence that sone have expressed in terns of
5 our deci si on-maki ng processes and the i ndependence
6 and quality of the advice that are input into

7 t hose deci si on-maki ng processes.

8 Turning to the next slide, one

9 guestion we have struggled with fromthe very

10 start of this hearing is the absence of an

11 Envi ronnent Act dial ogue. And we have certainly
12 hi ghlighted the calls fromcertain participants in
13 this hearing for an environnental inpact

14  statenent.

15 You see certainly in the ternms of

16 reference, the statenent or allegation that the

17 Envi ronnent Act does not apply to Lake W nni peg

18 Regul ation as it was conpleted before this

19 | egislation cane into effect. And certainly we

20 proceeded on that assunption when we started our
21 initial review And the Mnister may i ndeed have
22 been correct in making that allegation. But as we
23 read nore about grandfather clauses, how they are
24 articul ated, when we | ooked at exanples in the

25 Nort hwest Territories, or British Colunmbia, or in
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1 the United States, grandfather clauses generally

2 are expressed. They say it does not apply. And

3 so that's certainly at | east commobn, whether it's

4 general, that's certainly been our experience. No
5 such | anguage in the Environnment Act. | ndeed,

6 section 12 sub 2(b) of the Environnent Act, it is

7 certainly arguable, robustly arguable that it

8 applies. It's certainly robustly arguable that it
9 contenpl ates the exact situation we have today, a
10 situation where there is no existing limts, terns

11 or conditions on an existing class 3 devel opnent.

12 Now, the nmeaning of the word existing
13 is open to interpretation. Wen | look at this
14 issue, | try and inmagine the very first day that

15 this legislation cane into effect, what woul d have
16 been in contenplation at that point in tinme?

17 Certainly fromour perspective, it is robustly

18 arguabl e that projects |like LMWR, ones that were in
19 exi stence which were clearly class 3, with no

20 limts, that is certainly strongly arguable.

21 In our appendices, | think it's

22 appendi ces 8, we provided a |l egal opinion on a

23 nunber of these issues. W tried to express both

24  positions. W thought that was our role in our

25 di scussion with the panel today, but certainly we
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1 lean to the view that the M ni ster has

2 jurisdiction to initiate an environnental

3 proceedi ng, and that his discretion was

4 unreasonably and incorrectly fettered in the terns
5 of reference.

6 Goi ng back to equity issues, one

7 factor in support of a nore robust interpretation
8 of the legislation, the Environment Act, goes back
9 to the statenment | made near the start that

10 certainly there's a fair body of literature

11 suggesting that disproportionately, environnental
12 ri sk and environnental costs are borne by nore

13 mar gi nal i zed populations. And in the literature,
14 we have read a proposal and certainly a suggestion
15 that one way to address historic inequity is to

16 reduce or elimnate the benefits of grandfathering
17 for older protected projects. And we think that's
18 a strong equity argunent in ternms of renoving that
19 exclusion, if it indeed exists.

20 Just for a couple of nonents | want to
21 tal k about how we respond to risk and adaptively
22 manage. Dr. Luttermann certainly highlighted the
23 need to go beyond the record of this hearing,

24 which is quite nodest, in ternms of both flow

25 variations, but | think her point was -- or excuse
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1 me, |ake |l evel variations, but | think her point

2 was on flow variations, and the need to exam ne

3 very carefully any nodifications in operating

4 regi mes, because there will be effects both

5 positive and negative for various people. And

6 certainly she highlighted the inportance of a

7 col | aborative process, with careful research

8 carefully designed, and perhaps the need for

9 experi mentati on.

10 And in ternms of |ooking at how ot her
11 jurisdictions have attenpted to address this, both
12 in our brief -- in our brief we talk both about

13 the @ en Canyon exanple fromthe United States, as
14 well as in a footnote we talk a little bit about
15 the Lake Ontario plan. And those were in our

16 brief, but we note this discussion frompage 12 of
17 the 1JC report. They devel oped a nunber of

18 alternatives to test under a range of water supply
19 conditions, four climte change scenarios, and

20 devel oped a process to |look at literally hundreds
21 of alternatives before naking their alternate

22 recomrendat i on.

23 | want to draw your attention to the
24  very last line of that quote, though. Because

25 this robust, analytically robust collaborative
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1 process wasn't inportant just not only for the

2 initial decision, but it created a framework for

3 t he adaptive governance in the future, both in

4 terns of devel oping collaborations, but also in

5 terms of a robust systens analysis. And we think
6 this fits very nicely with Dr. McMahon's point, in
7 his expert evidence, in terms of the need to have
8 system support deci sion-nmaking tools that were

9 robust, allowing to respond to climte change in
10 an open and transparent natter.

11 A different approach was taken in den
12 Canyon. | think they only | ooked at nine

13 alternatives, but there was a collaborative effort
14 to do so. There was a fairly rich analysis of it.
15 What has been very neat out of the den Canyon

16 process, though, is the adaptive nmanagenent

17 process that has conme out of it, and certainly in
18 support of Dr. Luttermann's perspective. You can
19 certainly Google den Canyon and see their

20 evaluative reports. | think major ones were done
21 in 2004, 2008, and perhaps one earlier. And that
22 has been the basis for ongoing anendnents to the
23 plan. And the point that we draw fromthe bol ded
24 text here is, there is a new organizational

25 structure that canme out of the adaptive managenent
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1 program which assisted not only in good adaptive

2 managenent outcones, but also in good

3 collaboration. It built a foundation for, if not
4 consensus, nore supported decisions, which we

5 think is inportant when we think of the issue of
6 confidence as it exists in this hearing.

7 Finally, we come to our |ast point

8 that we wanted to highlight in terns of diligence
9 and responsibility. And with Professor Craft

10 here, | certainly would be remss if | didn't pul
11 alittle bit fromsome of her outstanding work in
12 i ndi genous | egal traditions. But certainly Elder
13 At ki nson tal ks about the sense of responsibility
14 flow ng from Ani shi naabe | aw, and we have heard
15 echos of that in certainly some of the discussion
16 yest er day.

17 One reason we turned with interest to
18 the concept of the public trust, the common | aw
19 concept is it's evolved in the English tradition,
20 and certainly robustly in the Arerican tradition,
21 because we saw it as a way to try and get at that
22 message of diligence, the need to exercise ongoing
23 supervision. And we saw it as a potenti al

24 mechani smto address concerns that have been

25 expressed in this hearing in terns of hesitant




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 1981

|_\

I i censing.

2 You see this powerful |anguage from
3 the Hawaiian, | think it's the Suprene Court,

4 Hawai i an Suprene Court, the obligation of the

5 Conmi ssion in that case, to take the initiative in
6 considering, protecting and advancing. And then
7 you see in the last bullet fromthe Sem nole

8  Audubon decision back in the early 1990s, the

9 public trust inposing a duty of continuing

10 supervi sion and respondi ng to changes in current
11 knowl edge and current needs. A very powerful

12 message. The jury is still out in terns of the
13 public trust, whether that doctrine will be

14 accepted in the Canadi an common | aw. The Yukon,
15 as noted in our brief, has in their Environnment
16 Act a recognition of the public trust. W see

17 | egislative efforts in Quebec as well al ong those
18 lines, and there are a nunber of Anerican

19 jurisdictions.
20 So we flag the public trust, both as a
21 risk factor in terns of potential common | aw
22 chal l enges to a failure to exercise one's
23 authority in a diligent matter, but also as a
24  potential legislative exanple. And that's

25 sonmet hing, certainly going back to the |anguage of
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1 the Suprene Court, and | know ny coll eague,

2 Ms. Pastora Sala, wll talk a little bit nore

3 about it.

4 | should finally note before we |eave
5 this page, we are not offering a | egal conclusion
6 here, but the concept of the honour of the Crown,
7 as identified by our Supreme Court, again, speaks
8 in ternms of the recognition and affirmation of

9 Treaty rights. And the Metis decision, the |and
10 cl ai ms deci sion of our Suprene Court in that

11 context certainly highlighted a duty of diligence
12 in dealing with decisions that may affect rights,
13 Aboriginal and Treaty rights.

14 So I'll conclude, and then we'll |eave
15 it to nmy colleague, Ms. Pastora Sala. Going back,
16 we asked at the start, is there a case for |aw

17 reforn? Certainly fromour perspective there is a
18 conpelling case. W see it in the data gaps, the
19 trivial state of research about wetlands, the

20 absence to our know edge of ecol ogical flow

21 analysis that Dr. Luttermann certainly talked

22 about yesterday, both in her evidence and her

23 conversation with panel nenber Yee, and certainly
24 froma nunber -- where is the conpilation of ATK,

25 and the support for an inclusive holistic process
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1 that makes roomfor the Cree worl dvi ew, that nakes

2 room for the Anishinaabe world view.

3 W see a conpelling case for |aw

4 reformin the public process. Gven the admtted
5 and undoubt ed conpoundi ng effects of LWR and CRD
6 why is there no integrated assessment? @ ven the
7 al | eged non-applicability of the Environnent Act,
8 why has this unusual review been undertaken by the
9 Cl ean Environment Conm ssion? Wat is the public
10 process associated with the Water Power Act? Wat
11 body is there to undertake such a process?

12 In terns of legislation, we see again
13 a conpelling case for law reform \Were are the
14 criteria for determning or articul ati ng whether a
15 project is exenpted from environmental oversight?
16 Wiy have no renedi al steps been taken to address
17 the all eged non-applicability of the Environnment
18 Act to structures already in existence? Were is
19 the recognition of the inportance of environnental
20 or ecological flowin the |egislative scheme?

21 Where is the recognition of the inportance of

22 bal ance, of bal anci ng environnental social power
23 and econom c factors in water power governance?
24  \Were is the legislative recognition of the need

25 to look at the watershed as a whole in terms of
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t hese governnents' decisions? Wth regard to

I icensing and assessnent, where is the |licensing
protection for habitat?

And | think right on time, I wll turn
it over to ny colleague, Ms. Pastora Sal a.

M5. PASTORA SALA: Thank you,

M. WIlianms, and good norning. Wth your
permssion, M. Chair, I'd like to continue on
wi th our section on equity and bal ance in the
wat er shed.

A menu of options. W have drawn from
our review of the literature selective
jurisdictions and what we have heard to propose a
menu of options, including key principles,

i mredi ate and | ong-termrecomendati ons. W
stress that this is a nenu of options. W are not
policy, science, or indigenous know edge experts.
Rat her, as |awyers at the Public Interest Law
Centre, we speak fromthe perspective of a |lega
centre with significant |aw reform experience.

W al so point out that additional
menus and options wll |ikely be added, or the
exi sting ones may change as nore feedback is
received. This is an iterative process.

An opportunity for reform Lake
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1 Wnnipeg is a capstone feature of Manitoba's

2 hydrol ogi cal system The Lake W nni peg Regul ation
3 hearing offers an inportant opportunity to review
4  the successes and failures of one of 16 |egacy

5 projects in Manitoba. As the first review of its
6 kind, this hearing is unique and offers Manitobans
7 a chance not only to exam ne Manitoba Hydro's

8 performance under the Lake W nni peg Regul ation

9 interimlicence, but also to review our water

10 governance reginme and determ ne whether it's

11 really as good as it should be.

12 Thr ough what we have heard and what we
13 have read, we have conpiled existing el enents and
14 activities relating to water governance, to

15 illustrate what can be done here in Mnitoba.

16 This is a watershed nonent.

17 The end goal of this exam nation is to
18 create a systematic approach to water governance
19 surroundi ng existing projects such as Lake

20 Wnnipeg and future devel opnents. Recogni zi ng

21 there is no one-size-fits-all nodel, water

22 governance in Manitoba nust be capable of Iinking
23 devel opnents, inpacts, research and traditional

24 knowl edge. It nust al so be capable of pronoting

25 adaptive managenent with an ideal goal of
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1 ecosystem heal t h.
2 Al t hough we are nearing the end of the
3 hearing, there are many outstandi ng questions
4 relating to Lake Wnni peg Regul ati on which | ead us
5 to our recomendations. And you have al ready
6 heard some of those questions outlined by
7 M. WIllianms. |In fact, the O ean Environment
8 Conmi ssi on Lake W nni peg Regul ati on hearing and
9 our review of Manitoba's water governance reginme
10 has lead us to a series of additional questions.
11 For exanple, what is the appropriate balance in
12 Mani t oba? Wat, if any, duties and
13 responsi bilities does the province have towards
14 the stewardship of the |ake? Wy is there no
15 systenmati c approach to incorporating traditional
16 know edge and i ndi genous |legal traditions? Wat
17 is the role and inpact of the voices heard
18 throughout this process?
19 If you look to the quotes on this
20 screen, you will read sonme powerful words, sone of
21  which you may have already heard or be famliar
22 with. Those quotes reflect sone of what we have
23 heard from policy communities around the | ake.
24 And if | can just pause here for a nonment to
25 mention, we nmention policy communities throughout
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our report and I'mgoing to be using it in our

presentation. And we use this termto nean al

the groups that may be interested in the | ake,
Lake Wnnipeg in this case, including governnents,
and those are federal, provincial, local, First
Nation and Metis governnents, business interests,
i ndustry, industrial associations and uni ons,

soci etal groups, so that could be non-governnent al
organi zati ons, cottage owners, fishers, farners,

i ndi genous people, as well as the general public,
af fected by Lake W nni peg Regul ati on.

Al t hough nmenbers of the policy
comunities disagree on the inplications of Lake
W nni peg Regul ati on, some prom nent concerns have
energed. Many of those living around the |ake
| ack confidence and trust in the province. Based
on their past and present experiences, they are
not convinced that Mnitoba Hydro or the province
has our best interest at heart.

W have al so heard that individuals
and governnents around the | ake feel excluded from
Lake W nni peg Regul ati on; one, because they have
not been directly engaged. And we can see here on
t he screen, Chief Henderson from Sagkeeng say, it

has taken 40 years to finally come here and say,
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1 | ook, what do you guys think about the |ake?

2 Secondly, they are not reflected in governance or
3 Lake W nni peg Regul ati on and they do not feel

4 |listened to.

5 Many menbers of the policy communities
6 expressed during the comunity hearings that the

7 Mani t oba governnent nust fulfill certain duties

8 and responsibilities relating to the | ake. And we
9 see this in M. Brian Keeper's quote on the

10 screen.

11 Prelimnary key principles. Qur

12 prelimnary key principles have both substantive
13 and procedural elenments. They aimto address sone
14 of the concerns identified by nenbers of the

15 policy conmunities, as well as to put in practice
16 sone of the key elenents of effective water

17 governance outlined in our report. You will see

18 on the screen a list of 13 key principles we have

19 identified in our report.
20 For the purposes of this presentation,
21  we will focus on three of these principles: A

22 public duty to protect the environnent, equitable
23 di stribution of environnental risk, and neani ngf ul
24 ongoi ng engagenent .

25 A public duty to protect the
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1 environnment. The public duty to protect the

2 environment refers to the provincial and federal
3 governments' ongoing obligation to act as

4 envi ronment al stewards by protecting and

5 nonitoring our heritage of streans, |akes,

6 wetlands, plants and ani mal habitats. Part four
7 of our report discussed the potential powerful

8 | egal ramfications of the public trust doctrine,
9 coupled with the honour of the Crown and

10 i ndi genous | egal traditions. And M. WIIlians

11 al so spoke of that earlier.

12 An equitable distribution of

13 environnmental risk. As stated by the Wrld

14 Comm ssion on Dans, it is the poor and ot her

15 vul nerabl e groups who are likely to bear the

16 disproportionate shares of social and

17 envi ronnmental cost of danms w thout gaining fair
18 share of economi c benefits. The equitable

19 di stribution of environnmental risk refers to the
20 recognition that achieving equity anong and
21 between all the nenbers of the policy conmunities
22 is inmportant. This requires an acknow edgnent
23 that all Manitobans, regardl ess of incone, race,
24  geographi cal |ocation, should be subject to the
25 sanme | evel of environnental protection. It also
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1 requi res an acknow edgnent that if and when that
2 is not possible, criteria should be in place to
3 identify and respond to the discrepancies.
4 Meani ngf ul ongoi ng engagenent .

5 Policy, legislative, admnistrative and

6 operational decisions should be based upon ongoi ng
7 meani ngf ul engagenment with all interested parti es.
8 I nformati on nmust be transparent, accessible and

9 under st andabl e for the general public. According
10 to Sinclair and Doelle, the term neani ngful

11 partici pation or engagenent refers to the

12 participation process that incorporates all of the
13 essential conponents of participation. And you

14 heard earlier M. WIlIlians' quote from

15 M. MMahon, who refers to the inportance of early
16 and neani ngful engagenent as key.

17 So what? After hearing these

18 principles, sone of you may be left to think, so
19 what? Wiy am | tal king about this? Wat do these
20 principles actually nmean in practice?

21 Many reports and articles, as well as
22 i ndi genous | egal traditions, refer to our

23 prelimnary principles in one way, shape or form
24  Based on what we have heard and read, we nust

25 integrate these principles in our discussion of
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1 the nenu of options for Manitoba's water

2 gover nance regi ne.

3 In part six of our report we identify

4 six potential immediate recommendations, three

5 potential |ong-termrecomendations, and for the

6 pur poses of this presentation, we focus on one of

7 each. Oherwi se you mght be here for a little

8 bit too long this norning.

9 The first, imedi ate reconmendati on
10 one, multi party Lake Wnnipeg task force. Under
11 section 5 of the Environment Act, the Mnister has
12 the authority to establish and appoint nenbers to
13 advi sory commttees. It is recomended that the
14 M ni ster of Conservation and Water Stewardship
15 establish a nulti-party Lake Wnni peg task force
16 wthin the next six nonths. This task force
17 shoul d have representation from both northern
18 i ndi genous and sout hern i ndi genous communiti es,

19 the Metis Nation, a water scientist, a

20 Conservation and Water Stewardship representative,
21 as well as an individual who has an under st andi ng
22 of water governance and managenent and is famliar
23 with bridging the gap between western and

24  traditional know edge.

25 The purpose of this task force is
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twofold. First, to bring the proposed

recomendati ons fromthe C ean Environnent

Comm ssi on hearing on Lake W nni peg Regul ation for
meani ngful public engagenent throughout Manitoba,
to create a neani ngful public strategy. The goal
of this process would be to build, rebuild, trust
and foster productive working rel ati onships anong
policy communities surrounding the lake. This is
not to dimnish the inportant work of |istening
that the C ean Environnment Comm ssion has al ready
undert aken, but to build.

To identify know edge, secondly, to
identify know edge gaps and uncertainties based
upon public engagenent.

In preparation for its work, the task
force woul d consi der questions such as, what do
policy conmunities around Lake W nni peg want the
systemto look like in the future, and what do we
need to get us there? How can we best integrate a
broad range of criteria to create a nore inclusive
process? Shoul d benchnmarks and operating rul es be
devel oped to neasure different systens, such as
the Netley-Libau Marsh, or fisheries? How, if at
all, should natural capital be valuated, including

ecosystem and cul tural services, while considering
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1 the spiritual and cultural inportance of the

2 wat er ?

3 The work of the multi-party task force
4 shoul d be conpleted on an urgent basis for a

5 duration of approximtely two nonths. Together,

6 the task force would decide a plan for neaningfu

7 ongoi ng engagenent on an ongoi ng basi s.

8 And now to nove to long-term

9 recommendations. So the first long-term

10 recommendation identified in our report is to

11 noder ni ze Manitoba's regul atory franmework for

12 wat er managenent. Overall, based on what we have
13 heard and read, there is a sense that Manitoba's
14 legislative regine is not well suited to address
15 water governance issues. Just as one exanple, the
16 Mani t oba Law Ref orm Comm ssi on project exam ning
17 t he Environnment Act highlights the need for a

18 review of the environnental assessnent reginme in
19 Mani t oba. Manitoba's water governance regine is
20 out dated conpared to practices el sewhere in Canada
21 and the world. Qur report highlights the need for
22 the governnent to nodernize Manitoba' s governance
23 regi me by considering such things as, first, the
24 need for greater coordination and clarity of the

25 roles in its water governance and |egislative
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schemes. For exanple, the Federal Power Act in

the U S. requires for it to consult with
conservation agencies in setting |licensing
conditions. B.C's new Water Sustainability Act
will create water objectives that set out goals
relating to water quality and quantity that mnust
be considered by public officials. Secondly, an
i nt egrated wat ershed approach to cumul ative
effects, nmonitoring and follow up. Integrated
wat er managenent on a watershed basis is now the
foundati on of water policy and regul atory systens
t hroughout the world, fromlocal watershed plans
to legislation, such as the Ontario Lake Sintoe
Protection Act.

Third, a clear and well-coordinated
process for scrutinizing |icence applications,
including criteria to assess, criteria to assess
previously unlicensed existing projects and to
assess open |icences for review and anmendnents
prior to 50 years. Licences in other
jurisdictions, for exanple in B.C., are revi ewed
every 30 years, not 50.

Fourth, the incorporation of the
public trust doctrine in Manitoba's environnental

| egislation, including an obligation to actively
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1 protect, exercise ongoing supervisory control, and

2 revisit previous decisions in the face of change.
3 These four parts of this

4 recommendation are only sel ective pieces which are
5 el aborated upon in our report. The review of

6 Mani toba's regul atory framework shoul d be

7 conpleted within five to seven years.

8 Some concl uding remarks. Based on

9 what we have heard and read, the need for reform
10 of Manitoba's water governance regine is clear.
11 There is a need to build institutional and soci al
12 capacity to nmake deci sions about water resources
13 under uncertain conditions. Qur climate is

14 changi ng, our population is grow ng, and our

15 pressures on water resources are continually

16 i ncreasing. Strengthening Manitoba's capacity to
17 make good water managenent decisions is

18 fundanmental to the protection of our water

19 resources for our own and future generations.
20 Uncertainty is not an excuse for
21 i naction. Key principles such as adaptive
22 managenent recogni ze that uncertainty is areality
23 and encourage regul ar and ongoing review. The
24 menu of options outlined in our report points to

25 practical exanples from ot her water governance
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1 regimes to illustrate that a nore coordi nated and

2 adaptive water quality regine in Manitoba is

3 possi bl e.

4 Thank you.

5 THE CHAI RVAN:.  Thank you,

6 Ms. Pastora Sala. Thank you, M. WIllianms. Does

7 t hat conclude your presentation? kay, let's take
8 a 15 minute break and we'll cone back and see what

9 ki nd of questions you have elicited.

10 (Proceedi ngs recessed at 10:50 a. m
11 and reconvened at 11:05 a.m)
12 THE CHAI RVAN: Ckay, let's come back

13 to order. W're now avail able for questions.

14 Mani t oba Hydro.

15 MR BEDFORD: M. WIlianms and

16 Ms. Pastora Sala, we, of course, know one anot her
17 reasonably well. For the record, ny nanme is Doug
18 Bedford and | am here representing Manitoba Hydro.
19 Several weeks ago |I found nyself

20 aski ng a professional engineer who was testifying
21 at this hearing whether or not, in his opinion,

22 operating hydro dans and control structures was
23 too serious a business for politicians. And he
24 readily agreed with ne, not to ny surprise. So on

25 behal f of the engineers with whom | work, | feel
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1 conpelled to ask the two of you, |awers, whether
2 or not you think that operating dans in control

3 structures is really too serious a business to be
4 left to |l awers?

5 MR. WLLIAMS: There are many things,
6 M. Bedford, that | would suggest are too serious
7 to be left to lawers. But | wouldn't say that

8 was the purpose of our report. W were trying to
9 hi ghl i ght the dial ogue and nmechani sns to respond
10 to the need for lawreform And | don't see any
11 recommendati ons that suggest that either

12 Ms. Pastora Sala or nyself should be seeking to
13 replace either M. Gawne or M. Corme. | have a
14 great deal of respect for both those individuals.
15 MR BEDFORD: Sonetines | think we

16 | awyers, perhaps because of our training, tend to
17 over| ook evidence and theories that don't fit well
18 with the case that we're advocating on behal f of
19 the client. For exanple, can either of you tel
20 me why it is that | don't recall seeing in the
21 presentation this norning any quotations from any
22 of the cottage owners or reeves of the
23 muni cipalities who did conme forward and testify at
24  the hearing from around Lake W nni peg?
25 MR WLLIAMS: | can't tell you why
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1 you don't recall seeing those, but | can tell you

2 that to ny know edge there weren't any of those

3 guotes there. W, in appendix A | think we have
4 an extensive discussion of what we heard in the

5 hearing, and |I think you will find a nunber of

6 references there. W did, in our presentation

7 this nmorning, try and highlight both a downstream
8 issue related to altered flows, as well as an

9 upstreamissue related to the health of wetl ands.
10 If we had focused nore on erosion, you m ght have
11 seen sone of the dial ogue that you are | ooking

12 for, M. Bedford.

13 MR. BEDFORD: Turning to the key

14  principles that you present to us, | noticed that
15 absent fromthe list of key principles was the

16 princi pal of economc equity. Wo do you suggest
17 shoul d pay for the various things that you are

18 recomrendi ng? Task forces, revisions to | aws that

19 will require nore hearings, nore studies, who

20 pays.

21 MR WLLIAMS: First of all,

22 M. Bedford, |I think we presented this as a nenu

23 of recommendations. We're m ndful of our roles,
24 as typically in lawreforminitiatives, we seek to

25 address the issue that the group or client has
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1 identified, we analyze it legally, and then try

2 and provide a spectrum of options.

3 Utimately in terns of who woul d pay,
4 provided that sonme of these decisions are nmade,

5 one woul d suspect that it would likely be Manitoba
6 Hydro, and ultimately its ratepayers.

7 MR. BEDFORD: One of the notivations

8 for building Lake Wnni peg Regul ati on many years

9 ago was to try and reduce fl ood danage around Lake
10 W nni peg. And we have heard from many people who
11 have |ived downstream of Lake W nni peg that they
12 bel i eve they have unfairly borne the brunt of Lake
13 W nni peg Regul ati on as a consequence of the fl ood
14  damage done downstream of the control structures
15 and Jenpeg. Do you have any advice for us as to
16 where is the equitable balance in flood control

17 with respect to Lake Wnni peg and downst reanf?

18 MR WLLIAMS: M. Bedford, | think

19 the thrust of our advice is that bal ance cones

20 froma robust decision-nmaking process, from an

21 i nclusive dialogue, and I think it would be

22 acutely presunptuous of Ms. Pastora Sala or nyself
23 to tell you how to achieve that bal ance today.

24 The nmenu of options that are presented

25 are ainmed at providing | egislative guidance and
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1 enabling a dial ogue that seeks to answer these.

2 And just to go back to your previous

3 guestion, you are quite right to ask who woul d

4 pay, but | would point out that people are paying

5 already. | don't think there's any dispute in

6 this hearing that downstreamthere are materi al

7 i npacts. Many people around the | ake woul d argue

8 that they and/or their wetlands are paying as

9 well. So we certainly think the dial ogue has

10 flagged a pressing social, cultural, econom c and

11 reliability issue that deserves some answers.

12 There are costs ongoing and there will be costs in
13 resol vi ng.

14 MR. BEDFORD: |1'd like to | ook at the

15 si x i nmredi ate reconmendati ons, and they cane to ny
16 know edge through reading the paper you filed. So
17 that's what | have in front of me. If it helps

18 you, you may wish to turn to your paper. And I

19 note that the six inmmediate reconmendati ons are

20 first described on page 62 of your paper.

21 The first one, as you have reiterated

22 in the presentation, is a recomendation that a

23 task force be set up imediately. G ven the

24 answer that you provided to nme nonments ago in

25 response to who pays, that it should be Manitoba
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1 Hydro and its ratepayers who pay. |If this idea of

2 a task force is endorsed, should not a task force
3 al so include a representative of Manitoba Hydro

4 and a representative of the ratepayers of Manitoba

5 Hydr o?
6 MR. W LLI AVS: "1 let
7 Ms. Pastora Sal a answer that. |"'mnot sure | said

8 that Hydro should pay, | said | suspect that Hydro
9 would pay. Another option is ratepayers. But

10 "1l let Ms. Pastora Sala provide an initial

11 response, and | may chine in or indeed disagree

12 wi th her.

13 M5. PASTORA SALA: | can only point to
14 ot her exanples where, for exanple, in Ontario,

15 | PAT, the Industrial Pollution Action Team which
16 was created as a result of chemcal spills in

17 Sarnia, Ontario. And the Ontario Mnister of the
18 Environnment struck this teamto respond to the

19 series of chem cal pollution spills to the air and
20 water. And as non-policy nakers, or as |awers,
21 we can only point to previous exanples. And this
22 is one that was struck as a multi-party enmergency
23 style advisory commttee that did not include the
24 industry at that point. And that goes to perhaps

25 what we have read and what we have heard about the
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1 i nportance of the nulti-party Lake Wnni peg style

2 task force would also be to go to credibility and
3 bi as and address that, as well as to bring voices
4  together.

5 MR. WLLIAMS: And M. Bedford, [|'1l

6 just add, and I thank Ms. Pastora Sala for that

7 answer, you nmay hear ny client take a different

8 perspective next April 15th. But I'Ill also

9 i ndi cate that ny understanding is sone of these
10 organi zations, there may be a | eadership team and
11 t hen technical advisory or other roles such as

12 that. So certainly, we would contenplate that

13 Hydro woul d be intimately invol ved.

14 One of the issues | think

15 Ms. Pastora Sala is flagging is, how do we get the
16 expertise and insight from Manitoba Hydro while
17 recogni zing, and this is not neant pejoratively,
18 but the suspicion that relates to Mnitoba Hydro?
19 So there are mechanisnms to nake sure that Hydro's
20 perspectives are articulated and their technical
21 expertise is there. Thank you.

22 MR. BEDFORD: If one were sincere in a
23 desire to have a multi-force nmulti-representative,
24  why wouldn't you al so advocate for a

25 representative of the cottage and hone-owners who
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1 live on the shores of Lake W nni peg?
2 MR WLLIAMS: Fair statenent.
3 MR. BEDFORD: You state that one of

4  the purposes of this task force woul d be:

5 "...to create a neani ngful public
6 strategy."”
7 | have al ways thought that when it cones to these

8 topics, that the actual creation of the strategy,
9 the plans to be followed, is the obligation of

10 governnent, and that what task forces and

11 inquiries are intended to do is to provide advice
12 and/ or reconmendations to governnent, which

13 government is at liberty to adopt or to reject.

14 Why, or have | got it wong, would you
15 now advocate to renove that obligation from

16 governnment and to place it in the hands of a task
17 force? Perhaps | have m sunderstood what you have
18 witten?

19 M5. PASTORA SALA: | think, as we

20 state in the report, the government would be a

21 part of this task force. So what we're proposing
22 as one of the options is creation of a nmulti-party
23 task force to pronote engagenent, including the

24  governnent as one of the nenbers of the task

25 force.
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1 MR. BEDFORD: You wite, and | quote:
2 "The task force would identify
3 knowl edge gaps and uncertainties based
4 upon public engagenent."”
5 | can't help but observe to you that we have al

6 been, for weeks now, involved in a process which
7 is clearly focused on public engagenent about Lake
8 Wnnipeg Regulation. And I'll readily confess to
9 the two of you that | can certainly identify sone
10 serious know edge gaps about Lake W nni peg

11 Regul ation in the skulls of some nenbers of the
12 public who have cone forward and spoken here.

13 Do you have any advice for us as to
14 how to address the fact that the Lake W nni peg

15 Regul ation is so sadly m sunderstood by so many
16 menbers of the public in this province?

17 MR WLLIAVS: M. Bedford, |I'm not
18 going to accept or disagree with your

19 characterization of it being sadly m sunder st ood.
20 | think that part of the engagenent process is

21 presunably a two-way | earning process, and

22 knowl edge gaps go both ways. So |I'mnot going to
23 gi ve you public relations advice, naybe |I've been
24 doing too nuch of that already in ny day job, but

25 certainly we think going forward that the dial ogue
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1 wll be two ways. The community certainly will be

2 articul ati ng concerns, but presumably | earning

3 nore about it.

4 | m goi ng way beyond the | awer hat

5 there. But one thing certainly we have di scussed,
6 as a team are dealing with the different

7 comunities, you mght seek to ask themto

8 articulate, you know, two or three issues they

9 would like to tell others, and also two or three
10 i ssues that they would like to know. So we are
11  way beyond our field here. | don't know if

12 Ms. Pastora Sala has anything to add beyond that.
13 M5. PASTORA SALA: Only that based

14  upon our review of the literature, as well as what
15 we have heard, the purpose of engagenent is to go
16 directly to those, to exactly what you are

17 speaking to, M. Bedford, to identify and discuss
18 in a neaningful way together those

19 m sunder st andi ngs, and perhaps di scover that they
20 are not m sunderstandings after all, or nmaybe they
21 are, but the purpose is to conme together and
22 di scuss those and identify themtogether.
23 MR. WLLIAMS: And | appreciate your
24 courtesy in letting us articulate. Sonme of what

25 we have read and heard tells us that there's
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1 nuner ous exanples where the first six nonths are a

2 real struggle, whether it's effluent managenent in

3 Ontario in the 1980s or otherw se. But that

4 engagenent process over tinme, the ones that work,

5 t hose barriers and those know edge gaps, as you

6 phrase it, are reduced. There are ones that work

7 and ones that don't, at |east we have read and

8 been tol d.

9 MR. BEDFORD: Wen | cane to work at
10 Mani t oba Hydro in the autumm of 2002, | found that
11 t he conpany and many of its enpl oyees were worKking
12 on the environnental studies for the Keeyask
13 project. Ten years later in the sumer of 2012,
14 an environnental inpact statenment for Keeyask was
15 filed.

16 Your second i medi ate recommendati on
17 is that Manitoba Hydro be directed to file,

18 firstly, an environnental act proposal, to be

19 foll owed by an environnmental inpact statenent.

20 And you recommend that that be done in three to
21 five years.

22 Now, assum ng your recomendati on was
23 endorsed and ny client was directed to file for
24 Lake W nni peg Regul ati on an environnental i npact

25 statenent within three to five years, is not the
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1 i nevi tabl e consequence of that going to be

2 abbrevi ated environnental studies, a hastily

3 witten environnental inpact statenent, and any

4 subsequent hearing before the C ean Environnment

5 Comm ssion, | suggest to you, would then just

6 dissolve into a ot of criticismabout inadequate
7 envi ronnmental studies and a poorly witten

8 envi ronment al i npact statenent?

9 MR, WLLIAMS: Surely not from ne,

10 M. Bedford. That's a very good question and we
11 struggled with the tine frame. | think at one

12 point intine we had a five to seven, and then it
13 was anmended.

14 One of the things, and one of what we
15 have heard and read in ot her proceedi ngs,

16 including fromDr. Noble, Dr. Gunn, and others who

17 have appeared before this C ean Environment

18 Comm ssi on, whether on Bipole IIl or Keeyask there
19 are robust ways to address it. | know Hydro has
20 its traditional approach with its traditional

21 consultants, and certainly they have done good

22 work. | think we have heard fromDrs. Noble and
23 @unn in other proceedings that there are other

24 mechani snms or ot her approaches that m ght be taken

25 that are still credible.
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1 M. Bedford, we'll freely accept that

2 three to five years is anbitious, and | believe

3 that we said that actually in our recommendati ons.
4 Wi ghi ng agai nst that, though, sir, is
5 the fact, sonme pretty powerful testinmony in this

6 hearing about the rapidly, or I think I'm

7 characterizing it correctly, the evol ving,

8 unstabl e, risky environnent and al so sone pressing
9 chal l enges, we fully concede that three to five

10 years i S aggressive.

11 MR. BEDFORD: On page 11 of your

12 report, near the top of the page, in an effort to
13 summari ze your anticipation of argunments parties
14 m ght make at the end of this hearing, you wite

15 and | quote:

16 "Whi |l e Hydro has significant

17 di scretion under its interimlicence,
18 it my wish to argue that it has

19 exerci sed this discretion honourably
20 and in good faith."

21 Vell, let ne dispel any nystery or

22 specul ation. The enpl oyees of Manitoba Hydro,
23 certainly the ones who have testified before the
24  four Comm ssioners at this hearing, indeed believe

25 that they have exerci sed what ever anmount of
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1 di scretion they have in operating Lake W nni peg

2 Regul ati on "honourably and in good faith".

3 | assune, correct nme if |'m wong,

4 that you would agree from what you have heard that
5 t hey have indeed exercised that discretion

6 honourably and in good faith?

7 MR WLLIAVS: M. Bedford, | think we
8 have, in footnote, M. Corm e speaking of Hydro's
9 commtment to do the right thing, and we certainly
10 expect that they would respond appropriately to

11 any licensing conditions they would have. So |

12 hope that satisfies your request.

13 MR, BEDFORD: Your third immediate

14 recommendation is that the Mnister of Water

15 St ewar dshi p and Conservation in this province

16 shoul d publicly nmake a statenment following this

17 hearing as to whether or not Mnitoba Hydro has

18 conplied with the terns of the interimlicence.

19 Wul d you accordingly agree with nme that Mnitoba
20 Hydro has indeed shown that it has conplied with
21 the ternms of the interimlicence for Lake W nni peg
22 Regul ati on?
23 MR WLLIAVS: M. Bedford, |I'm not
24 going to go that far and I'"'mnot, | don't think

25 that was our role in this report. M client may
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1 have sone concl usions about that. |If nmenory

2 serves nme right, there have been some viol ations

3 with approvals, there's been sone inprovenents

4 over time. But | think that's up to the Mnister
5 to make those conclusions and I'mnot going to

6 venture down that path, sir.

7 MR. BEDFORD: \When projects are

8 proposed in Manitoba that require |icensing under
9 t he Environnment Act, and one proceeds through the
10 steps of Environnment Act proposal, witing an

11 envi ronnment i npact statenment when the projects are
12 large in nature, as ny client's projects sonetines
13 are, there's frequently a hearing before the C ean
14 Envi ronnment Comm ssion. Wen it's a proposed

15 project, there's always the knowl edge on the part
16 of the proponent, is there not, and of al

17 citizens who are engaged in review ng the project,
18 that there mght be denial of a licence for the

19 project and the project therefore will not

20 proceed.

21 Accordi ngly, when | |ook at your

22 recomendations for a review under the Environnent
23 Act of Lake W nni peg Regul ati on, and one assunes
24  that that recommendation is adopted and Lake

25 W nni peg Regulation is sent to a review before the
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Cl ean Environment Conmi ssion with the purpose of

determ ni ng whether or not it should be |icensed
under the Environment Act, can you tell us all how
woul d we cope in the case of Lake W nni peg

Regul ation if a licence under the Environment Act
foll owi ng that process was denied a |icence, but

it already has a licence under the Water Power

Act, and it already exists and it's not going to
di sappear.

MR. WLLIAMS: So as | understand your
guestion, you're asking us to specul ate about what
woul d happen if there was sone future proceeding
in which the future tribunal recommended, or the
M ni ster chose not to accept the |icence?

| suspect we're noving into the realm
of science fiction with that hypothesis,

M. Bedford. | certainly know that coll eagues of
m ne have | ooked at the |icensing acceptance rate
under the Environment Act, and it is robust. And
| don't think that anyone in this room seriously
accepts that premi se. There would be nany
positive outcones that could flow froma robust
envi ronnment al assessnent apart fromthat, a robust
anal ysis of environnental flows, a robust analysis

of lake variations and its inpacts. And those are
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1 good out cones that | think would fl ow
2 So | understand your point. | think
3 it's a theoretically valuable point, but | think
4 it is a hypothesis in the realmof science

5 fiction.

6 MR BEDFORD: But it would, in effect,
7 woul d be a process that everyone understood at the
8 outset. It's not a process to determ ne whet her

9 or not this pre-existing project is entitled to an
10 Environnent Act licence, it would really be a

11 process to determ ne what conditions ought to be
12 attached to the Environment Act |icence to which a
13 pre-existing project is necessarily entitled when
14 it is a project of the nature of Lake W nni peg

15 Regul at i on.

16 MR, WLLIAMS: | understand your

17 point, M. Bedford. [If my client was asking for
18 ny advice, | would say that woul d be ny

19 under st andi ng going into sonething |Iike that.

20 think that's reasonabl e.

21 MR. BEDFORD: In your fifth

22 recommendati on you recomrend that ny client be

23 directed to devel op a "hydrol ogi cal nodel". Can
24  you tell us, perhaps using other words, what

25 exactly do you nmean about a hydrol ogi cal nodel
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Page 2013
that, as you say, would support the eval uation of

alternative operating scenarios?

MR WLLIAVS: |If the words were
i nprecise, | apologize for that. W are certainly
bui | di ng upon the advice of Dr. McMahon. And we
understand that already Manitoba Hydro has sone
significant and sonme robust deci sion-making tools,
both at the planning horizon, whether that's PRI SM
and SPLASH or at the nore operational level. An
i nportant recomendati on we observe from
Dr. McMahon was the exanple that he suggested from
t he col |l aborative effort in the States of, |
bel i eve, Georgia, Alabama and Florida, in terns of
that. And one of the points that he made from
that was that it was a tool that was, | think it's
public and accessible and transparent. And we
t hought that certainly was good advice and woul d
be an inportant step towards both good public
policy, but also getting by and addressi ng sone of
t he confidence issues. So that was, we were
trying to articul ate what we understood to be
Dr. McMahon's advice, M. Bedford.

MR. BEDFORD: So, to clarify ny
puzzl enment, in an earlier answer you gave ne this

norni ng, you alluded to the thene of the distrust
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1 of sone citizens of Manitoba about my client. W

2 reviewed your first inmedi ate recommendation of a
3 mul ti-party task force, which at |east in your

4 paper didn't include Mnitoba Hydro, nor

5 rat epayer, but it could, of course, but it didn't
6 initially. And | gathered fromyour answers, one
7 of your concerns was this thene of general

8 distrust in sone quarters about ny client. W

9 have heard from a nunber of parties, and it's

10 covered in your paper in your presentation, about
11 a desire for a lot nore citizens and organi zati ons
12 to be involved in water governance and so forth.
13 So why woul d you have a recommendati on on this

14 inportant thene that this task be left to Mnitoba
15 Hydro to cone forward with a nodel ?

16 MR, WLLIAMS: |If the concern is

17 Mani t oba Hydro, M. Bedford, | don't think we

18 would have a problemif the | anguage was nore

19 robust. This is something that Hydro clearly

20 would have to play a lead role in, sir.

21 | don't actually think that the two
22 recommendations are nutually inconsistent, though,
23 but | guess that's a matter of interpretation. |If
24  you want to strike out Manitoba Hydro, that's

25 fine. But clearly in sonething that technical,
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Hydro will be a driving force of that dial ogue, no

one else could do it.

MR. BEDFORD: Your |ast inmmediate
recomendation is a recommendation that the
M ni ster of Conservation and Water Stewardship in
this province:

"Reaffirm Treaty and Aboriginal rights

set out in section 35 of the

Constitution Act 1982."

And |I'd suggest to you that, would not a Mnister
have a concern that in doing that some people
woul d see an inplication, an adm ssion, the faint
odour of acknow edgnent that the present
governnment has in some way not been honouring its
obligations with respect to Treaty and Abori gi nal
rights? Is it your view that the present

gover nment has sonmehow not been honouring its

obl i gati ons?

M5. PASTORA SALA: Again, M. Bedford,
| don't think that that's up to us to determ ne
whet her or not the governnment has been honouri ng
or not its obligations. Again, we can only point
to other jurisdictions where, for exanple, in the
Yukon, the environnental and soci o-economc

assessnent board carries out a consultation
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1 process, and not only | ooks at the inpacts, but it

2 al so  ooks at significant potential effects of

3 projects, and reconmends mtigative terns and

4 conditions. And they also have the authority to

5 determ ne whether or not conpensation should be

6 given to First Nations and ot her indigenous

7 gr oups.

8 MR. BEDFORD: On the sane, or with

9 respect to the same recommendati on, you proceed to
10 suggest that perhaps the Water Power Act and the
11 regul ati ons passed pursuant to it in this province
12 shoul d contain specific provisions requiring

13 consultation wi th indi genous peoples. And | would
14 suggest to you, is it not far nore preferable for
15 sonmet hing as serious as Aboriginal and Treaty

16 rights that they be enbedded, as they are in this
17 country, in our Constitution, as opposed to trying
18 to place themin statutes or regul ations?

19 Regul ati ons, of course, can easily be changed and
20 anended, and statutes nuch nore easily repeal ed

21 and changed than what a Constitution can.

22 MR. WLLIAMS: M. Pastora Sala may

23 wish to chine in. M. Bedford, I'll draw on ny

24  experience in different contexts in terns of the

25 mning industry. And I'll just say that while the
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1 obl i gati on was recogni zing the Constitution, our
2 prof essi onal experience has been that it wasn't
3 al ways recognized in activities, specifically in
4 exploration licences. So certainly we have seen
5 in other exanples where that is expressed in the
6 | egi sl ation. Know ng public servants as | do, |
7 suspect that many of themare nore likely to read
8 their governing act than they are the
9 Consti tution.
10 MR. BEDFORD: Turning to the long-term

11 recommendations, as | read them they are al

12 real ly recomendations directed ultimately to the
13 | egi sl ature of this province, because they relate
14 to passing new | aws, anmendi ng existing statutes,
15 and that obviously is the work of the people that
16 we elect to sit in the |egislature of Manitoba.
17 Have | summarized that fairly?

18 MS. PASTORA SALA:  Yes.

19 MR BEDFORD: | think as M. WIlians
20 quickly outlined for us at the outset, and as |
21  well know, with respect to the Environnment Act in
22 particul ar there has been a detail ed and | engthy
23 review by the Law Ref orm Conmm ssion of this

24  province. And secondly, | now gather the province

25 itself has taken in hand recomendati ons and a
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1 report fromthe Law Reform Conm ssion and is

2 conducting its own public consultation about

3 proposed changes to the Environnent Act. So we

4 have those two processes, one behind us, one

5 underway? Have | got that correct?

6 MR. WLLIAMS: To our understanding,

7 yes. | do believe that there is a further

8 commentary comng fromthe Law Ref orm Conm ssi on
9 perhaps in May, but | understand there is

10 sonet hing nore yet to cone.

11 MR. BEDFORD: Do | conclude correctly
12 that you are here today now reconmmendi ng that a
13 third party, a third body, nanely the Cd ean

14 Envi ronment Comm ssion of Manitoba, weigh into

15 recommendi ng changes to the Environnment Act by

16 passi ng on recomendati ons and advocacy that you
17 have provi ded here?

18 MR WLLIAVMS: | don't think these

19 recomrendati ons are ainmed at the Environment Act
20 per se, M. Bedford. | think if you go to the end
21 of our report, there is a section called lingering
22 guestions. And in that section we, at page 73, at
23 | east in our printed version, just above

24 concluding remarks we flag a |lingering question

25 that we have, which is what is the appropriate




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 2019
1 | egi sl ative vehicle to achi eve change? And we

2 outline four potential approaches.

3 One m ght be an approach such as

4  British Colunbia overtook, which was the Water

5 Sustainability Act. Another m ght be

6 environmental |egislation. Another which m ght

7 give M. Matthews heart pal pitations, nmght be the
8 \Water Powers Act, or sonme conbination. So we were
9 di agnosi ng what seened to us a |l egislative vacuum
10 in terns of the environnental regulation |egacy or
11 existing projects. W weren't opining in our

12 options in ternms of where that should go. So it
13 is possible, I guess, the Cean Environnment

14 Comm ssion mght go so far as to say these should
15 be changes to the Environnent Act. Wo knows?

16 Il will acknow edge, though, sir, that
17 in terns of reconmendati on one, there are sone

18 specific ones that are ainmed right at the

19 Envi ronnent Act. One of them would be this

20 existing operations, clarifying existing

21 operations which we think woul d be inportant

22 clarification for that departnent.

23 MR BEDFORD: So am | to understand
24 fromthat answer that, indeed, you are inviting

25 t hese four comm ssioners to weigh in to making
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1 recommendations with respect to changes to the

2 Envi ronnment Act ?

3 MR WLLIAVMS: W have said that

4 there's alaw reformproblem One of those

5 vehicles is the Environnent Act. And certainly

6 t he voice of the O ean Environment Conmi ssion,

7 from our perspective, on that point would be

8 welconme. And | doubt very much that the Law

9 Ref or m Conmi ssion or the province would find that
10 obj ecti onabl e.

11 M5. PASTORA SALA: And just to add to
12 that quickly, just go back to one of the main

13 findings of what we have heard and what we have
14 learned is that there is a need for a nore

15 coordi nat ed approach to water governance in

16 Mani t oba. So, what that m ght | ook has yet to be
17 seen. However, we have heard that there is a need
18 for gui dance.

19 MR. BEDFORD: |s one on the path to
20 better coordination when you start to ad hoc ask
21 i nportant bodies like the C ean Environnment

22 Conmi ssion to weigh in on | aw reform processes

23 that are al ready understood and outlined and

24 underway, or are you perhaps being

25 count er producti ve when you do that?
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1 MR, WLLIAMS: | guess that's a matter

2 of judgment. We see certainly in our experience

3 | egi sl ative devel opnent is iterative. | don't see
4 anything ad hoc in the two nonths of thought our

5 interdisciplinary teamput into this. And | think
6 the fact that the C ean Environnment Comm ssion, to
7 its credit, has been profoundly engaged with

8 Mani t obans on an issue that has perhaps been

9 under st udi ed, would be an inportant val uabl e

10 additional resource to these deliberative

11 processes.

12 MR. BEDFORD: One final question that
13 you may or may not have any conments on. W have
14 been here in the Gty of Wnnipeg for about four
15 weeks now. W all began with the understandi ng

16 that Lake Wnnipeg is vital to Manitoba, that Lake
17 W nni peg Regulation is a serious, often

18 controversial project, and yet | find nyself

19 sitting here for four weeks in a city where half
20 the popul ation of the province lives, wth respect
21 to a |l ake and a project, and with respect to the
22 lake I amtold and | believe that a good half of
23 t he popul ati on of Manitoba has sone personal

24 connections to the | ake, people keep telling us

25 that. And yet the roomis virtually enpty at this
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hearing in Wnnipeg day after day. Do | draw the

conclusion that, in fact, it's not entirely
accurate to say that Mnitobans care a | ot about
the | ake and that they are seriously interested in
Lake W nni peg Regul ati on, when they don't bother
to cone, when the local nedia seens to ignore this
hearing for four entire weeks? Do | draw any
conclusion fromthe rel ative absence, other than
12 citizens out of 1.1, or out of five or 600, 000
that live in Wnni peg who bother to cone forward
and speak?

MR, WLLIAMS: Wy outside our scope,

but 1'Il happily take this one, and | think ny

colleague -- it's a very interesting question.

"1l answer it in a three-fold way, | guess.
First of all, reading the manner in

whi ch certain Manitoba policy communities have
engaged in this, we would draw a different

i nference. W think people have been very
engaged, including in the Wnnipeg di scussions.
W' Il accept your point that there haven't been a
| ot of people show up at the hearings. Certainly,
there is a cynical attitude towards government
generally, and perhaps in particular on this

issue. The level of interest in this issue, by
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1 anecdote, | would suggest is quite high. But

2 that's a personal observation. M. Pastora Sala

3 may have different views.

4 M5. PASTORA SALA: No. The only thing
5 | mght add to that would just be to point to sone
6 of the literature on effective engagenent, which

7 states that effective engagenment nmeans offering a
8 variety of tools for engagenent. So whether that
9 may be going to the conmunities, sitting in

10 kitchens and listening to people, such as the

11 Berger Inquiry, for exanple, or bringing the

12 hearing to the people, which in part the C ean

13 Envi ronnent Comm ssi on has al ready done by goi ng
14 to the various comunities around the |ake. Just
15 pointing to the inportance of effective engagenent
16 and bringing forward a wi de variety of ways, |

17 think is key to answering your question,

18 M . Bedford.

19 MR. BEDFORD: Thank you both. I'm

20 fini shed.

21 MR. WLLIAMS: Thank you.

22 THE CHAI RMAN:  Thank you, M. Bedford.
23 "1l turn to the participants and ask
24 if they have any questions, with the usual caveat

25 that only if these w tnesses have presented
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1 anyt hing that m ght pose a problemfor your

2 presentations. M. Shefnman?
3 MR. SHEFMAN. Thank you for your

4  excellent presentation. W certainly agree with

5 much of it. | just wanted to clarify a nunber of,
6 a few points, | shouldn't be very |ong.
7 Your recommendations with respect to

8 revisiting governance of Lake W nni peg and, well,
9 all of your recomnmendations really, we have had

10 sone di sagreenent at these hearings as to the

11 i npact Lake W nni peg Regul ati on has had on

12 comuni ties, resource users and others living

13 upstream of Lake W nni peg Regul ation, or of the

14 facilities in any event. Do your recommendations
15 antici pate i ncorporating people and conmunities

16 upstream as well as downstrean?

17 MR. WLLIAMS: Absolutely. And if

18 that wasn't clear, | apologize. And one of the

19 reasons we chose to focus on the wetlands issue is
20 because in terns of at |east research and

21 anal ogous jurisdictions, and the inpact of

22 conpression of |ake variability, there seens to be
23 an inportant body of research that's been done, at
24 | east in the Laurentian G eat Lakes context, that

25 has articulated that. So that's the one we picked
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for that point. So, certainly we anticipated that

there are inportant ramfications of Lake W nni peg
Regul ati on upstream and downstream

MR. SHEFMAN:  Thank you.
M. Chairman, | can note that my client agrees
wi th and adopts nmuch of CAC s evidence. Thank
you.

THE CHAI RMAN:  Their position is
hardly adverse to your position.

MR WLLIAMS: M. Chair, if | mght,
"1l just say that we're retained by CAC Manit oba.
They have not adopted the recommendati ons that we
have presented at this point in tinme.

THE CHAI RVAN:  Thank you,

M. WIIlians.

Are there any other questions, again
with that caveat? M. Sutherland? |'msorry,
keep maki ng that m stake, you are nuch better
| ooki ng than M. Sutherl and.

MR. STEVENSON: He's ny cousin. In
Ani shi naabe, we're all here.

| want to get back to page 61, the
bottom of your recomendation, it has to deal with
Treaty and Aboriginal rights. | just want to ask

are you aware of any consultation and
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accomodati on projects that are underway with

respect to the Lake W nni peg Regul ati ons around
Lake Wnni peg? Are you aware where the Crown has

involved First Nations in the consultation

process?

MR WLLIAMS: M. Stevenson, |'m not
personal | y aware of whether they have or not. [|I'm
not sure if Ms. Pastora Sala -- she's shaking her

head, so we're not personally aware of the state
of consul tation.

MR, STEVENSON:. Ckay, that's fine.
Thank you.

THE CHAI RVAN:.  Thank you,
M. Stevenson. Any other participant questions,
again with that caveat? GCkay, thank you

Some panel questions, M. Yee?

MR. YEE: Yes, thank you. 1'd like to
ask a foll owup question that was asked by
M. Bedford regarding the short-term
recommendation two, and the requirenent for the
EIS. 1 was just wondering, what will you envision
the study area for the EIS to be?

MR WLLIAMS: |1'mnot sure we're
there yet, but as a starting point we thought that

M. Corm e had some good advi ce when he




Volume 13 Lake Winnipeg Regulation April 8, 2015

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 2027
highlighted the fact that it's very challenging to

di saggregate Lake W nni peg Regul ati on from Kel sey
fromCRD. So nore |earned persons than | could
probably scope that out. But when we wote the
recommendation, that's in essence what we were
t hi nki ng of .

MR. YEE: Thank you, M. WIIians.
This is sort of, rather than set you up |I'm going
to read this whole thing out here. Wo would be
t he proponent of the EI S?

Now, given that we have heard
t hroughout the hearing that the decision-nmaking
process for Lake Wnni peg Regulation is not open
enough, not transparent and not participatory,
woul dn't it nmake sense to have sone sort of
cooperative body or board conprising of key
st akehol ders that would work jointly together to
devel op nmutual | y acceptabl e opti ons and devel op an
ElI S on a water nmanagenent plan together? Do you
have any comments on this?

M5. PASTORA SALA: Thank you for the
guestion, Conm ssioner Yee.

Based upon what we have read and heard
and certainly on the advice of sonme of the experts

we have been working with, it's too soon to nake a
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determ nati on of whether or not that is sonething

that is needed. This would be perhaps sonething
that the nmulti-party Lake Wnni peg task force
coul d exam ne.

W would like to note, however, and
this was sonething that was pointed to in both the
Wiskwati m and Bipole Il reports by Drs.
Fitzpatrick, D duck, as well as Robson, is that
whet her or not we have a board, whatever that may
| ook I'i ke, the board nust have a cl ear nmandate,
clear authority to inplenent the mandate, as well
as it nust be adequately funded. And this board,
if we go back to one of the questions we heard
earlier by M. Bedford, this board may al so need
steering commttees with technical expertise.
However, | go back to nmy first |ine which was,
it's too soon to tell.

MR. YEE: Thank you. One | ast
guesti on.

In our session yesterday with
Pi m ci kamak, Dr. Luttermann indicated that during
the question period, setting objectives for water
managenent regi ne shoul d be one of the central
i ssues that needs to be resolved in discussion of

a new operating reginme for Lake W nni peg
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1 Regul ation. | wonder, would you agree with that?

2 Do you have any thoughts on that setting process,

3 obj ective setting process?

4 MR. WLLIAMS: How could we di sagree

5 wth Dr. Luttermann?

6 | think we have tried to get at that

7 in a different way when we tal ked about holistic

8 and inclusion and an effort to achi eve bal ance.

9 And we weren't there for her evidence, so |'mnot
10 sure. So at a global scale, we think there should
11 be an articulated, or at |least in the nmenu of
12 options there should be an articul ated way,

13 acknow edgnent that we're trying to bal ance sone
14 of these objectives.

15 W have seen in sonme of the processes,
16 whether it's certainly Gen Canyon or the G and
17 River in Ontario, where articul ated water

18 objectives | think have been very valuable. And |
19 am not sure | understand the context of her quote,
20 but there is an excellent report just out in terns
21 of the Grand River process in Ontario, where they
22 tal k about how they literally disaggregate the

23 river into certain sections. They have water

24 managenent quality objectives and habitat

25 objectives for each part. And if that's what
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1 Dr. Luttermann was getting at, that would be very

2 consi stent with what we have seen and read.
3 MR. YEE: Thank you very much. Those

4 are ny questions, M. Chairnman.

5 THE CHAI RMAN: M. Harden?
6 MR. HARDEN: Thank you.
7 I"mgoing to focus initially on your

8 recommendation three. W have, you know, two --

9 well, a nunber of different things going on. W
10 have the i medi ate i ssue of what happens with the
11 interimlicence, you know, what we have been asked
12 to review and comment on, and that sort of thing.
13 Thi s has been done in the context of, you know,

14 the next licensing period being not really that

15 far away in terns of the future. And also hearing
16 from Mani toba Hydro that they want a road map as
17 to proceed for the future |icensing.

18 Now, you state, you know, first of

19 all, if under your reconmendation, if the Mnister
20 does make the conclusion that Mnitoba Hydro has
21 conplied with their licence, would you foresee

22 then a recomendati on com ng forward to give them
23 the final licence?

24 MR WLLIAVS: As we understand the

25 legislation, if the Mnister concludes that they
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1 have fulfilled their obligations, there's an

2 obligation to provide the licence. He can inpose
3 terms and conditions, but certainly if the

4 M ni ster applying the statute reaches that

5 concl usi on, our understandi ng of how the

6 | egislation works is that they are entitled to

7 that |icence.

8 MR. HARDEN:. Ckay. Now, we have al so
9 heard from a nunber of people, a nunber of

10 deficiencies, not only from Mani toba Hydro but

11 frommany of the other participants, deficiencies
12 in ternms of the understanding of the inpacts on
13 the environnment and all that sort of thing. And
14 those sort of studies would take presumably sone
15 period of tinme to do.

16 Now, you state that, you know, clear
17 expectations, responsibilities and tinelines for
18 the future licensing process should be set out,
19 but you are al so maki ng perhaps an even | onger

20 range recomendati on of change in the |egislative
21 environnment, renewal of that. Wuld you not think
22 that the legislative environment should be

23 renewed, reforned, before the next |icensing

24 peri od begi ns?

25 MR WLLIAMS: Well, if you buy the
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1 thrust of the argunent, | think that's fair.

2 want to make sure |'m being responsive to your

3 guestion. | just want to note at page 63, we

4 actually wal k through sonme of the elenents that we
5 t hought might be clarified. And one of the points
6 | would just make is, while the termcould go out
7 to 2026, our reading of the |egislation doesn't

8 suggest it has to. And so one of the things we

9 have been just nmulling around is, given the sense
10 of concern being articulated, certainly both

11 upstream and downstream whether one shoul d nake
12 the licence returnable to 2026, or perhaps choose
13 a shorter duration which mght give sone incentive
14 to nove things along to the degree possible. W
15 accept your point that the road map, we nmay not be
16 able to inmedi ately sketch out the road map if

17 there's a legislative process involved, but we

18 presume that sonme of the itens, |ike devel oping a
19 transparent, open, hydrol ogi cal nodel, sone of

20 those m ght be things that could certainly, tools
21 to assist in the deliberations. Certainly

22 research that mght assist in the deliberations,
23 Dr. Luttermann has tal ked about ecol ogical flows
24  and how i nportant those are, sonme of that insight.

25 There's a ot of work that could be done. So we
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do accept your point that there will be

i nperfections in the road map, because we don't
know what will happen in ternms of the |egislative
review. But we | ooked at what happened in B.C
five years to develop that |egislation
Certainly, we think that the Mnister m ght be
advi sed to give sonme guidance for the road nmap, at
least in the interim

MR. HARDEN. Ckay. That woul d depend
then, any | egislative change woul d depend upon
political will. And, you know, who knows if that
woul d be in place? Certainly wwth the election
al nost already starting, one can predict perhaps
paralysis in the next few nonths until that is
settled one way or another. |'mjust concerned
that there m ght not be the political will in the
future to tread in those murky waters, so to
speak.

MR. WLLIAVS: | think what we have
read and heard is that political will is a
critical component in all these processes. |
t hi nk we quote Rogers and Hall to that effect.

"1l sinply note, we have seen robust
responses, at |east fromwhat we have read, in a

variety of jurisdictions, British Colunbia, the
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1 Yukon in an earlier tinme, the Northwest

2 Territories. There have been robust responses

3 froma variety of political perspectives

4 suggesting how i nportant these issues are. Your

5 point of political will is well taken, but |'m not

6 saying it's a non-partisan issue, but

7 noder ni zati on efforts have proceeded froma

8 variety of political perspectives.

9 MR. HARDEN: Ckay. And would you see
10 that, we have heard fromthe Baird & Associ ates
11 t hat Mani t oba has perhaps one of the weakest
12 regulatory climates in ternms of restricting
13 devel opnent in hazard prone areas and that sort of
14 thing. Wuld you see that sort of reform
15 extending down to that |evel?

16 MR. WLLIAMS: Yeah. W were retained
17 on wat er governance, and | think it was Baird &
18 Associates who, M. G zek | think tal ked very nuch
19 about the shortcomng. W didn't address the

20 recomendati on, but that was in the same vein as
21 we have been. Certainly, | think it's very

22 anal ogous to what we're suggesting. You may hear
23 nore fromour client on that next week in ternms of
24 Baird, in terns of shoreline protection and the

25 nore robust approaches. But | think that's very
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synpat hetic to what we're arguing in terns of

wat er gover nance.

MR. HARDEN: Ckay. A couple nore
guestions on the legislative regines. You exam ne
three Canadi an jurisdictions, B.C, Northwest
Territories and Yukon. Did the Acts in each
jurisdiction address hydroel ectric grandfat hered
proj ects?

MR, WLLIAMS: W actually | ooked at
five jurisdictions in Canada. W | ooked at
Saskat chewan and Al berta. And | think in sone of
our recomendati ons you nmay see a few, but we
reported on three of them because we thought they
were of nost interest.

"' mgoing off of nenory here, but |
think section 23 of the Water Sustainability Act
in British Colunbia does speak to | egacy projects
at least to sonme degree. | could pull it up for
you, you know, as an undertaking, if that would be
of assistance. W do refer to it briefly in our
report.

My recol l ection of that section, and
" mgoing off of nmenory, | think it only applies
to projects licensed either before or after 2003,

you know, |'m going off of menory here. But it
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does provide for a 30-year review. So it does

truncate the tine frame. | think we call it the
30-year review clause. So that's the one that
comes imediately to mind in terns of attenpting
to address a | egacy project, which is what you
woul d expect given B.C.'s heavy reliance upon
hydro power.

By way of undertaking, we'd be happy
to do this, we could review our notes and see if
there are other reference to | egacy projects, we'd
be happy to do that. But | think the one that |I'm
thinking of is section 23 of the Water
Sustainability Act in B.C. But | would nake an
undertaking to review our notes and see if there
are ot her exanples, and also to articul ate that
particul ar section a bit better than | have
i nel oquently done right now.

MR. HARDEN: Thank you.

Now, on page 24 you nentioned that,
with respect to Northwest Territories, in the
Waters Act there is expressed protection for
Aboriginal water rights. Can you explain how
Aboriginal water rights are defined in this Act?

MR, WLLIAMS: W're going to try and

dig up that specific reference, page 24.
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1 Ms. Pastora Sala, | don't know if you have

2 anything to comment. | think | have ny notes on
3 that section right here.

4 M5. PASTORA SALA:  Sorry, can | ask

5 you to repeat the question?

6 MR. HARDEN: Ckay. The Nort hwest

7 Territories Waters Act, how do they define

8 Aboriginal water rights? 1Is it defined in the

9 Act ?

10 MR, WLLIAMS: We're |ooking that up
11 as we speak. W have that reference here. So

12 wi th your forbearance, if you wanted to proceed to

13 t he next question, then we'll see if we can pul
14 it up.
15 M5. JOHNSON: When we have our little

16 break here, did you want an undertaki ng of that

17 i nformation or not?
18 MR. HARDEN: Yes, | do.
19 M5. JOHNSON. Ckay, we'll just record

20 that as undertaking nunber one. Thank you.

21 (UNDERTAKI NG # CAC 1: Review notes and provide
22 further exanples of |egacy projects)

23 THE CHAIRVAN.  We'l| see if they can
24 supply it. W'Ill see.

25 M. WIlianms, would you prefer to do
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1 it as an undert aki ng?
2 MR. WLLIAMS: Yeah, and | apol ogi ze
3 for that. | have it right here, but I'm
4 struggling wwth ny rapidly deteriorating eyesight.
5 So we'll articulate how the rights are spelled out
6 inthe NWI. And if | mght suggest, it's up to
7 panel nenber Harden, but | think there's sone
8 anal ogous provisions in the Yukon, whether under
9 the unbrella framework agreenent or final
10 agreenent or not, that m ght be useful. So if
11 that woul d be hel pful, we would try and capture
12 fromboth of those jurisdictions.
13 MR. HARDEN: Certainly, yes.
14  (UNDERTAKI NG # CAC 2: Advise how Abori gi nal water
15 rights are defined in NWI' and Yukon)
16 MR. WLLIAMS: | apol ogi ze for not
17 having it right at hand.
18 MR. HARDEN: Ckay. Those concl ude ny
19 guesti ons.
20 THE CHAI RMAN:  Ms. Suek?
21 M5. SUEK: 1'd just like to follow up
22 on a couple of M. Harden's questions, just to
23 make sure that | amunderstanding it.
24 On your slide nunber 39, these
25 heari ngs are under the Water Act and not the




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 2039
1 Environnental Act, as you have said on that. But

2 you are inplying in here that, even though it's

3 not under the Environnent Act, that there could

4  be, as one of the recomendati ons to governnment

5 t hat an environnental assessnent be done under the
6 Environnent Act. |Is that what you're saying in

7 that slide?

8 MR. WLLIAVS: 1'mgoing a little bit
9 further, just so I'mclear. 1In the terns of

10 reference there is an assertion that this is not
11 under the Environment Act.

12 MS. SUEK: Right.

13 MR. WLLIAVS: W have | ooked for a
14 statutory basis for that assertion and have not
15 found it, unlike what we have seen under NW

16 legislation or B.C. legislation. So in terns of
17 your premi se, we think it's robustly arguabl e that
18 the M nister does have jurisdiction under section
19 12.2.

20 How | would frame the reconmmendati on
21 as part of the options, | guess that m ght be up
22 to our client, but there mght be two ways to

23 address it. The Mnister mght be asked to

24 revisit the question of whether they have

25 jurisdiction under section 12.2, otherw se going
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1 perhaps to M. Bedford's point, it seens to us

2 arguably that this is a pretty significant hole in
3 the legislation and is part of the current

4 Environnent Act review. So | guess |'m suggesting
5 there's two ways to try and address it. W

6 personal ly believe that, professionally, | guess

7 we believe that the Mnister would be advised to

8 revisit that earlier determ nation and perhaps it
9 was nmade in haste.

10 M5. SUEK: Ckay, thank you. In terns
11 of this multi, what was it, nmulti-group,

12 nmul ti-faceted whatever, task force, | think it's
13 kind of early days to figure out how that's going
14 to be governed and reporting and all that. So |
15 would just like your opinion on how broad you see
16 this in ternms of the mandate, just what you woul d
17 think? Are you including, you know, in sonme of

18 your slides you talk about water in relation to

19 danms, and sone you talk a little bit broader than
20 that. Are you thinking of a group that would

21 regul ate -- not regulate, that woul d oversee sort
22 of water in relation to the dans, the erosion, the
23 pol lution? Like, are you tal king about a very

24  broad sort of nandate?

25 You know, we heard quite a bit of
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1 i nformation from peopl e about the pollution in the

2 | ake, and algae, and it's not part of our mandate
3 to really address that. Are you seeing this in

4 relation to the devel opnent of dans in Manitoba,

5 or are you seeing it as water generally and the

6 i nterest of Manitobans in maintaining the water?
7 MR WLLIAMS: | just want to clarify
8 first. So |l don't knowif you have a paper

9 version of our report, but if you pulled up page
10 60, as well as put a finger on appendix 4.

11 M5. SUEK: On page 60 you sai d?

12 MR. WLLIAVMS: Sixty, which should

13 have the internmedi ate reconmendati ons, because |
14 think we're tal king about two different things.

15 First of all, on page 60, we are

16 articulating recommendation 1 and a nulti-party
17 Lake Wnnipeg task force. And Ms. Pastora Sal a
18 may enbellish the discussion a bit. But that's to
19 really build on the sense of exclusion, and to
20 take the no doubt robust recommendations of the
21 commi ssion and start engaging with the public. So
22 that's really a short-termaction item
23 MS. SUEK: Ckay.
24 MR. WLLIAVS: So that's part one. |If

25 you go to appendi x 4, we're tal king about
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1 governance structure in this appendi ces, and there

2 are different nodels of governance structure. And
3 what we have heard and what we have been advi sed
4 isit's too early, and we're talking nore to fol ks
5 and to the government and to Hydro to figure out

6 what the next step is. But what we have set out

7 in this appendices are four exanples of different
8 ways to go at good governance over the |onger

9 term And that goes to governance structure.

10 The ot her question you were asking, at
11 | east as | understand it, is howw de is the

12 mandate? And that | think is a really inportant
13 guestion that | amnot going to be bold enough in
14 this role togoto. I1'Il just point out a couple
15 of exanples and then | think my coll eague,

16 Ms. Pastora Sala, may have sonething nore to say.
17 The mandate of the Northwest Power,

18 the NWPCC or whatever the acronymis, is very

19 robust. WIldlife and habitat, energy efficiency,
20 power planning, there are others that are nore

21 limted or in different directions. She probably
22 has somet hi ng nore thoughtful to say than | do.

23 M5. PASTORA SALA: | just want to add
24 to what M. WIllians is saying. Wth regard

25 specifically to the multi-party Lake W nni peg task
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1 force, it's a long nane, my apologies, | think

2 it's inportant, and I'mglad M. WIIlians divided
3 the two fromthe urgent i mediate task force that
4 need to be done, and then the nore | ong-term water
5 board or whatever we're going to call it,

6 long-term The nulti-party Lake W nni peg task

7 force, when we're thinking about its mandate,

8 based on what we have read, it's inportant that

9 that mandate is very specific, particularly given
10 we have recommended that this energency type work
11 be undertaken within a short period of tinme, and
12 be undertaken within six nonths. So it nust be
13 speci fic enough so that work can actually be done.
14 So this is why we have proposed, not that the task
15 force try to establish a whole new plan of action,
16 or even to go back to the nmultitude of reports

17 t hat have al ready been done on Lake W nni peg, but
18 to bring the specific recommendations of the C ean
19 Envi ronnent Commi ssion, and to hear what those
20 around the | ake have to say about those
21 recommendati ons, and as well identify the
22 know edge gaps and uncertainties. So this
23 specific task force --
24 THE CHAI RVAN:  Coul d we not have any

25 conversations in the back of the room please?




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 2044
1 Proceed, pl ease.

2 M5. PASTORA SALA:  Just to finish up
3 on that, just to say that the task force would
4 need, what we're proposing is a very specific

5 mandate for the task force. However, it may be

6 different for the water board -- or | hesitate to
7 call it a water board, but whatever it is, a nore
8 | ong-term pl an.

9 MR WLLIAMS: And finally, | referred

10 you to appendix 4. In the main body of the brief
11 at page 41, approximtely, right towards the end
12 of chapter 3, we do articulate different

13 institutional structures, different nodel s that
14  have been taken. One of themis a basin, or

15 probl em based conmi ssion, and we see sonme exanpl es
16 of that in Europe. Model two is nore tail ored,
17 it's like the den Canyon Damin Col orado, really
18 focused on one specific area, and the health of
19 that downstreamin particular. W have al so, we
20 have heard already in this hearing about

21 st and- al one basin comm ssions, |like the Miurray

22 Darling Basin authority, the Fraser Basin. And
23 finally, there's a couple of exanples of Crown

24 corporations that we have identified.

25 The nore successful arguably is the
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Tennessee Valley Authority in terms of its
approach to governance. And so we thought, based
upon what we have heard, that it was prenmature to
make a recommendation. W wanted to articul ate
sone di fferent approaches. And we have a | ot
witten in our notes about that, but that's
basically as far as we have gone.

M5. SUEK: So these exanples that you
referred to, do they have a limted nmandate, or
are you tal ki ng about ones that have an overal
mandat e on water quality?

MR. WLLIAMS: There are both. Like,
for exanple, | think Lake Sintoe, which is not on
this list is focused on the whol e | ake, you know.
And so that is open for deliberation. And those
are beyond ny pay grade in this hearing in terns
of what's the best approach. And | think what we
had been told is these are the types of issues we
need to engage with, the policy community,

i ncluding Hydro, and with governnent on it, it's
beyond what we can go this week.

M5. SUEK: Ckay, this week. Let ne
just check ny notes here.

When you tal k about a nulti-party,

you're tal king upstream and downstream You know,

Page 2045
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1 there are sone conmunities which have been

2 adversely, significantly adversely affected by the
3 Lake W nni peg Regul ati ons, you know, the

4 downstream people. You know, | guess there's

5 anot her way of dealing with that. | mean, if they
6 are a nenber of a nmulti-party group, those

7 concerns, | wonder if they can be addressed or if
8 they need to be addressed in a different kind of

9 manner. | nean, there's sonme people who have been
10 particularly affected by Lake W nni peg Regul ati on.
11 | guess, you know, being part of a group of, you
12 know, 20 people, |I'mjust wondering how you

13 particul arly address those issues, or do you see
14 that as being done in another kind of forunf

15 MR WLLIAVS: | think we'll both take
16 a shot at this.

17 First of all, | think the conception
18 of this group, and we accept M. Bedford's advice

19 that we probably nmay have excl uded sone, but there

20 is a trade-off between inclusion and getting
21 things done in a tight group. | don't think we
22 ever conceived of this being 20 folks. | think

23 what we were thinking of was a small er adequately
24 supported organi zation that was hard hitting,

25 ti ght mandate.
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| understand your point that perhaps

t he voi ces downstream m ght be subsumed. But it's
a conpl ex issue, and addressi ng downstream i ssues
has inplications for upstream and vice versa. And
certainly, based on what we have seen and heard,
we don't think that you're going to get there by
segregating these -- I'mnot suggesting you neant
that. But | think if | recall Dr. Luttermann's
written evidence, she spoke of a collaborative
process. And | certainly understood her to
envi si on upstream and downstream And there may
be some occasions, again, we're probably going
beyond our expertise, but some of the ecol ogical
fl ow obj ectives downstream may be, there may be
some surprising conpatibility in certain cases
where it mght work out. And you know, who knows
until you try? Certainly that was the thrust of
getting both communities together.

And Ms. Pastora Sala has done a | ot
nore thinking on this than ne.

M5. PASTORA SALA:  Well, what | m ght
just add woul d be that when you include people in
t he deci si on-maki ng body, then you are directly
i nvol ving them and, therefore, they are reflected

in the process itself. So the recommendati ons
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1 that would come fromthis task force would be a

2 reflection of both upstream and downstream

3 i ndi vi dual s, and governnents and non- gover nment

4 organi zations, given that they would be part of

5 t he deci sion-making authority itself, rather than
6 an external body going and engaging with all of

7 t hese i ndi vi dual s.

8 M5. SUEK: Yeah, | certainly hear that
9 and, you know, perhaps there's another sort of

10 process to deal with the adverse effects. And

11 this is nore of a comunication nonitoring role
12 that this task force m ght have.

13 MR WLLIAVS: |I'mnot sure it's a

14 nonitoring, because, again, this is on a tight

15 time frane.

16 M5. SUEK: Right.

17 MR WLLIAVS: | think we saw this,

18 and Ms. Pastora Sala can el aborate, but as a hard
19 hitting, let's take the CEC report, let's get out
20 there and let's start to work through that report
21 and sonme of those inportant issues. How do we
22 value, you know, as we nove forward, how are we
23 going to value, if we are going to | ook at val ue
24  of ecol ogical services, how do we bal ance a nore
25 hol i sti c indi genous perspective? Some of those
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1 tough questions that | think may fl ow from where

2 t he CEC goes.

3 M5. PASTORA SALA: Yeah. And

4 recogni zing too that, one of ny favourite quotes
5 in the report is at footnote 200, recogni zing that
6 conflicting views, or supposedly conflicting views
7 are sonetines not necessarily conflicting, rather
8 they are comng fromdifferent perspectives or

9 different worldviews. And so this task force

10 would be including those different worldviews and
11 addressing the issues inclusively.

12 M5. SUEK: Ckay, thank you.

13 THE CHAI RMAN:  Thank you. Ms. Suek
14 scooped a big part of ny questions, so..

15 MR. WLLIAMS: Cood.

16 THE CHAIRVAN:  Well, I'mgoing to

17 challenge you a little bit nore on the sane topic.
18 | amjust going to test to see if in your research
19 you cane across anything in relationship to Lake
20 W nni peg Managenent Boards? And in 1972, in this
21 docunent, Program for Regul ation of Lake W nni peg,
22 it states that Manitoba Hydro woul d not control

23 managenent of the |lake, but it would be left to
24 sonet hing cal l ed Lake W nni peg Managenent Board

25 which consisted of a handful of public servants, a
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1 coupl e of senior Manitoba Hydro officials, as well

2 as a university professor who is also chair of the
3 Mani t oba Water Conmission. And | think it existed
4 until about 1975 and | haven't cone across any

5 reason why it ended or what it did during those

6 years. |I'mjust wondering if you cane across any
7 of that?

8 MR. WLLIAVS: Nothing is springing

9 right to mnd, although I renmenber seeing a

10 reference toit. Now, we did a fair bit of

11 archival work back |ast spring, and | haven't, in
12 honesty, gone back through that. So | don't have
13 any answers to what happened. W nay have cone
14 across it in our research fromlast spring, but |
15 didn't reviewit.

16 THE CHAI RVAN: I n the Lake

17 W nni peg/ Churchill and Nel son Ri ver Study Board
18 report, they recommended establishnment of a

19 managenent board for Lake Wnnipeg to do nmuch the
20 sanme | think as this earlier board. D d you cone
21 across anything that suggested it was ever

22  established?

23 MR WLLIAVMS: M. Pastora Sala is

24 diligently Googling sonmething. |'mnot sure.

25 Perhaps if we can nove on to other questions and
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1 then we'll see what, if anything, she digs up.

2 THE CHAI RVAN:  Sure.

3 MR. WLLIAMS: You're seeing a blank
4  expression on ny face, if that helps. Not

5 unusual .

6 THE CHAIRVAN: | have a gap in ny

7 knowl edge about that, so | thought maybe you may
8 have cone across it because you have done sone

9 work on a nanagenent board of sone sort.

10 In your report and in your

11 presentation today, you tal ked about a bal ance
12 bet ween econom ¢ and power val ues, and ecol ogi cal
13 val ues or benefits. 1In talking about that, you
14 tal ked about the NFAT process and the

15 envi ronnment al assessment process. Are you

16  suggesting, or do you think it would be a good
17 i dea to have both of those reviews done by one
18 board, if you're | ooking for a bal ance between the
19 two? Could you achieve a fair bal ance under two
20 separate review processes?

21 MR WLLIAVMS: | don't think we're
22 going so far as to recommend that right now But
23 we're struggling alot with this issue in the

24 sense that, certainly based upon our professional

25 experience we're seeing parallel, very
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sophi sticated processes, and we see sone

intersection and overlap. Wether it would be too
cunbersone to address themin one is a question.
We woul d say this, certainly on the consuners
side, we see the achievenents in the Pacific
Northwest in ternms of energy efficiency being

fl agged as notable, a kind of integrated planning
approach there. And we note that that's an area
where there's also an ecological, a wildlife
approach as wel | .

And the nunbers, Dr. Fitzpatrick --
well, 1'l'l back up. The nunbers that had been
i nvested out of the Pacific Northwest are quite
notable. Putting on the consuner hat, you know,
you al ways have to have that bal ance, but
jurisdictionally they have anong the | owest
Anerican rates. And sonetinmes good environnental
i nvestnments may have payoffs for consuners as
wel | .

THE CHAIRVAN: A few of us in this
room including you, M. WIllians, wll recall the
Wiskwat i m process where we did both NFAT and EI S
review. And ny feeling about that, it was not a
very good process, it didn't work well, perhaps

because it was just too hastily done and not
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1 properly nmandated. There are other jurisdictions

2 under CEA or under the NEB, or | amthinking of

3 one of the Alberta review boards does bot h.

4 MR. WLLIAMS: Yeah, | guess | would
5 say in terns of Wiskwatim | can't speak for the
6 panel, but a lot of us in that room were rookies,
7 both on the need for, on the economic side and the
8 environnmental side. And certainly when we had

9 been thinking about it, one way to look at it is
10 how we do assessnents. But the other issue that
11 we are flagging just for consideration at this
12 point intime is howw do it for planning. And
13 that's why we think sonme of these different

14 exanples are useful to at |east pronote thought.
15 And at the very least, | think in exchange, or a
16 working neeting between the C ean Environnent

17 Comm ssion and the Public UWilities Board m ght be
18 useful. And if recommendation five of the

19 i nternedi ate recommendati ons, the nodeling

20 project, for exanple, was proceeded with, you

21 would think that that would be a very useful too
22 both on the Public Uilities side and on the

23 environnmental side. So we see, perhaps being

24 increnentalists, sonme ways to experinent with

25 this.
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1 Ms. Pastora Sala is keeping you in

2 suspense, but she still hasn't found your

3 reference. OCh, apparently she has.

4 THE CHAI RMAN:  You think you were a

5 rookie in the Wiskwati m process. | was appoi nted
6 to the Comm ssion one day, and the next day | had
7 ny first panel hearing, a notion hearing.

8 MR WLLIAMS: W couldn't tell,

9 honest .

10 M5. PASTORA SALA: If | could,

11 M. Chair, just go back to your question earlier?
12  The Province of Manitoba established the Lake

13 W nni peg Managenent Board in 1971, and that was
14 active until 1975. And then in 1972, there was
15 the Manitoba Water Conmi ssion. But that Water

16 Comm ssion was, it was established by the \Water
17 Comm ssion Act, which was actually repealed in

18 2006. So, to our understanding, since 2006, this
19 commi ssi on no | onger exists.

20 THE CHAI RVAN:  Thank you.

21 M. WIlianms, in your dialogue between
22 you and M. Bedford earlier, M. Bedford noted the
23 difficulties of requiring two separate |icences,
24  one under the Water Power Act, one under the

25 Envi ronnent Act. In an ideal |aw reform
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situation, perhaps they mght all be subsumed into

one act, or the Water Power Act m ght have
envi ronnment al assessnment requirenents attached to
it. Wuld sonething Iike that work or --

MR WLLIAVS: Wether it would work,
good luck with that. | think we have seen
exanpl es of attenpts to achieve efficiency by
aggl onerati ng, you know, conbining those
functions. And so | think it's potentially
useful, at the risk of sounding w shy-washy.

The Water Power Act, as it currently
is constructed, you know, | think we all know it
goes back to 1903 through the Dom ni on Water Power
Act, it would have a lot of growing to do to be an
effective vehicle. That's certainly nmy view W
have struggled -- that's why we |eft that al nost
as a lingering question -- what's the best
mechani sn? Probably trade-offs both ways. But |
think you are seeing efforts to either better
i ntegrate these approaches or to conbi ne them

THE CHAI RVAN:  Thank you. | think
have just one nore question and it's a short
snapper.

You referred to gaps and silos in

Mani t oba, and you made a crack about being a farm
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1 boy and not knowi ng what a silo was, at least in

2 this context. Perhaps you mght explain alittle
3 bit nmore. 1Is silo just another term for gap?

4 MR. WLLIAMS: No. | think by gaps,
5 we were referring to know edge shortfalls,

6 ecol ogical flow, that whole area, the wetl ands of
7 Lake W nni peg.

8 By silos we were referring to a

9 variety of things. | think M. Corm e was

10 referring to having Hydro projects whose effects
11 are so intimately intertw ned that you can't

12 divide them and the inefficiencies of |ooking at
13 themin a silo type approach. | don't think he
14 used those words, but he certainly seened to infer
15 that.

16 W were also referring with that

17 headline to silos that we m ght see between, for
18 exanple, the Public Utilities Board and the C ean
19 Envi ronnment Commi ssi on woul d be anot her exanpl e.
200 And at least in terns of these existing

21 structures, the section we have on licensing is
22 kind of, in the appendices is kind of heavy. But
23 you'll see in a licence out of the Northwest

24 Territories reference to having to neet dam safety

25 requirenents.
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So you see, certainly from our

perspective, a closer integration between
different pieces of legislation. So silos
referred to integrated operations, it referred to
tribunals, but it also referred to integrating
different |egislations, perhaps going back to your
earlier question.

THE CHAI RVMAN:  Sil os coul d even be on
a rmuch bigger scale, | nean, you m ght consider
one silo Manitoba Hydro system in another scale,
the agricultural run-off system and then on
anot her silo, Southern Manitoba flood fighting.
How do you bring all of those together? | mnean,
they all have some inpact on each other, or do you
even try?

M5. PASTORA SALA: | don't know if I'm
goi ng to answer your question directly, but | do
want to just point out that integrated water
managenent, effective water governance, all of
t hese frameworks which are heavily witten about,
and there are nany books witten on these, these
| ook at different systens and how they are
integrated together. So in and of itself, these
approaches that we have identified in our report

are contrary to silos. And so they cannot operate
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1 in different silos.

2 And so the way | see the difference,

3 because I'ma very visual person and | speak with

4 ny hands because |I'm French, | guess, the silos

5 would be the different pieces operating

6 separately, whereas the gap would be sort of the

7 space between. I'mnot sure if | answered your

8 second pi ece of your question.

9 MR WLLIAMS: In ternms of, do you try
10 to bring themall together, | think the thrust of
11 the ISD was that was an effort. There's sone real
12 chal  enges, like holy cow, it's hard enough with
13 Hydro itself getting a handle on that. Perhaps a
14 starting point is to acknow edge them but let us
15 just confer with our coll eague here for a nonent.
16 | shoul d have been nuch nore assertive
17 on that answer, clearly. The dialogue, | think
18 for 20 years has been about pulling these systens
19 together. The Mackenzie Vall ey Resource Board is
20 one real robust effort at doing that. And | think
21 there was just an agreenent reached between the
22 NWF and Al berta which hasn't cone up. So there
23 are sonme very robust efforts out of the Northwest
24 Territories in that realm So certainly there's

25 been sone progressive efforts, and that m ght be
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an approach to | ook towards.

THE CHAIRMAN: | don't think there are
any major hydro systens in the NM, are there?

MR. WLLIAMS: Not of the scale here.

THE CHAI RVAN:  No.

MR. WLLIAMS: But they are downstream
of the tar sands, so there is a different source,
but sonme very chal |l engi ng issues.

THE CHAI RVAN:  Ckay. Well, that
concl udes ny questions. Any others?

Vell, M. WIlianms, M. Pastora Sal a,
thank you to you and your back bench, and the rest
of your team not present, for all of your work in
today's presentation, as well as the docunentation
that you filed with us. So thank you very nuch

W' Il break until quarter to 2:00.
We'l|l cone back with Black River at that tine.

(Proceedi ngs recessed at 12:44 p. m

and reconvened at 1:45 p.m)

THE CHAIRVAN: W& wil | reconvene the
proceedings in one mnute. Are we ready to go?

Under our procedural guidelines,
anybody who is giving testinony in these neetings
is required to swear an oath, so | wll ask the

Comm ssion secretary to swear you all in.
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1 Ryan Dupl assie, Myrtle Abraham April Kent,

2 Patricia Mtchell, Ernest MPherson, Frank

3 Abraham Sworn

4 THE CHAI RMAN: M. Dupl assie, are you
5 | eadi ng the presentation?

6 MR. DUPLASSIE: Yes, | am

7 THE CHAI RVAN:  You nmay proceed.

8 MR. DUPLASSIE: Thank you. It is a

9 pl easure to be able to speak with you nenbers of
10 Mani t oba Hydro and the C ean Environnment

11 Comm ssion. Today we have five presentations that
12 are brought to you fromBlack River First Nation.
13 W have presentations by two of our elders, by a
14  youth representative, by Patricia Mtchell, who is
15 representing the wonen of Black River, and Chief
16 Frank Abraham representing | eadership, and

17 nyself, who will be bringing sone corments as part
18 of the process of putting this presentation

19 together. So we will begin with our two el ders,
20 Myrtl e Abraham and Ernest MPherson.

21 THE CHAIRVAN:  Could | just say that
22 you need to bring the mc quite close to your

23 nouth so that we can hear you.

24 ELDER MYRTLE ABRAHAM  Good enough.

25 W are going to say a prayer first.
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1 THE CHAI RVAN.  Yes.

2 ELDER MCPHERSON: | want to say an

3 openi ng prayer before we start speaki ng, because
4 all creation that's in the world is very inportant
5 to me as a preacher, but the way it has been

6 damaged, it hurts me quite a bit. So that's what
7 " mgoing to speak about. Wth that, do | go

8 ahead and speak now?

9 THE CHAI RVAN:  Yes.

10 ELDER MCPHERSON: | wanted to say an
11 openi ng prayer in ny |anguage.

12 (Openi ng prayer)

13 ELDER MYRTLE ABRAHAM | guess | will
14 start with neeting the concerns that we have in
15 our reserve, on our waters and whatever el se that
16 is being spoiled and not the sane anynore.

17 W el ders provide insights into the
18 i npacts of Lake W nni peg Regul ation, (LWR), that
19 came t hrough decades of observation and direct

20 experience and engagenment. In order to understand
21 the inmpacts of Lake Wnnipeg Regulation, it is

22 necessary to provide an oral accounting of life at
23 Little Black River First Nation before 1976 Lake
24  Wnni peg Regul ation and conpare that to other --

25 to after 1976.
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1 Primarily, we Anishinaabeg of Bl ack

2 River were historically self-sufficient and |iving
3 at the nmouth of the Black River. There was

4 gai nful enploynment in comercial fishing, |ogging,
5 and cutting pulp. In the late "40's, early '40's,
6 our famlies had cattle and we made our own cream
7 and had our own neat. W had horses and hay

8 fields. There was no welfare, no one dependent on
9 governnment relief.

10 Dependence on the governnent began

11 around the late 1950s or early '60s. Yet after

12 the reserve relocated in 1959, between 1959, 1960,
13 we continued to hunt, fish, and trap far afield,
14 as we were trapping beaver and nmuskrats fromthe
15 creeks around the community, and snaring rabbits.
16 We woul d pick wild rice and nedicines |ike whitke,
17 wi | d ginger, and other abundant nedi cal plants,

18 and an assortnment of wild fruits were picked and

19 canned. Virtually every househol d had a garden.

20 And this is where |I'mdone, the next
21 el der will speak.
22 ELDER MCPHERSON: | will continue on

23 with the inpacts that we have around Lake
24  Wnnipeg, especially with us in Black R ver here

25 at the south end of Lake W nni peg.
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These activities were not nerely

carried out for subsistence, but were part of
spiritual connections to the land. Their very
acts made up our culture, including | anguage,
spirituality, production skills, and recreation,
that were passed on inter-generationally. The
serious inpacts on these activities are not of the
wi |l of BRFN, not of the consequences of our own
actions. The inpacts have had | asting cultural
econom ¢ consequence. It is inpossible to know to
what degree Lake W nni peg Regul ati on has pl ayed a
role in the continued inpacts on our culture,
econom ¢, because the econom c and cul tural
di sruptions began prior to 1976, but the
consistently high water |evels of Lake W nni peg,
as well as Black R ver and O Hanley River, and
associ at ed shoreline erosions, certainly concern
the community. Floating shoreline debris,
subnerged rock formations, and island reefs make
| ake excursions increasingly dangerous to access
t he sacred ancestral | ake.

Environnental inpacts. Were the
| ocal beach was clean, it is now often full of
debris, like fallen trees that wash up fromthe

hi gh water. The water has been darkening, becone
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1 less clear in the last 10 to 15 years. Sacred

2 sites and cerenonial grounds used to be far away
3 fromthe beach, but now close and in danger. The
4 water seens deeper, swifter, and entities once

5 vi si bl e are now subnerged nmaki ng travel dangerous
6 and difficult. The shorelines are unsustainable
7 and we have to be careful choosing where to dock.
8 | mpacts on wildlife due to consistent
9 hi gh water |evels, associated habitat, erosions
10 are obvious. There used to be a lot of pelicans
11 and cranes in the area, a variety of birds, there
12 are not anynore. Local beaver, nuskrat have al
13 but di sappeared. And few people can afford the
14  equi pment, supplies, and fuel to travel afar to
15 continue to trap and mai ntain those inportant

16 rel ati onshi ps and cultural activities. Fish used
17 to spawn up Black R ver and O Hanley River, they
18 are no longer able to. There is no nore |ocal

19 rice picking, and |ocal nedicine plants |ike

20 whitke, have been found with arsenic. Historical

21 shoreline garden areas, the best gardens in the

22 | ocal region, are all under water.
23 ELDER MYRTLE ABRAHAM Holistic health
24  inpacts. W used to drink the |ake water, it was

25 clear, nowit is full of debris and pollution.
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1 After noving inland, the community menbers could
2 still drink the water fromthe rivers until the
3 late '60's. There was no treatnent plant at that

4 time, water was used for bathing, washing clothes
5 and itens, drinking, cooking. It is now dangerous
6 to drink due to pollution primarily, and al so

7 sedinmentation. Inability to engage traditionally
8 wth the rivers and associ ated ecol ogi es see the

9 the once healthy and active people of Black River
10 are now | argely dependent on cheap, unhealthy,

11 store bought foods. The effects on the health are
12 profound, with devastating rates of diabetes,

13 cancer, obesity. The inpacts on the enotional

14 heal th of the people are difficult to nmeasure, but
15 cannot be underestimated or ignored.

16 For exanple, the | ocal beaches were

17 once hubs for sw mm ng and enjoynent, and no one
18 is able to swmanynore. The fact that we can't
19 hunt and fish and trap also affects us

20 enotional ly.

21 Reconmendations to the CEC. One

22 principle proposal that we elders make is that the
23 Cl ean Environnment Commi ssion nake a recommendati on
24 to the Province of Manitoba Hydro for

25 conpensation. That noney woul d be spent on nore
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1 houses on higher | evels, a pool and recreation

2 centre for the young people. The conmmunity al so
3 requires better health care. There are no

4 children's doctor or obstetrician or famly

5 doctors in the community. And the aging

6 popul ation is particularly vul nerable due to the
7 | ack of health services.

8 A second proposal is to have the d ean
9 Envi ronnent Conmi ssi on understand that our

10 community does not have the resources to gather
11 the scientific data to bring our observations to
12 the proper authorities. W should be given the
13 chance to do so.

14 That is the end of ny -- do you want
15 to say sonet hi ng?

16 ELDER MCPHERSON: [I'mglad to be here
17 today to hear our voice heard. W, as elders, we
18 have a lot to think about. | grew up on Lake

19 Wnni peg, | started fishing when | was 14. And we
20 did everything on our own. Today, nost of those
21 poi nts, those long points that we had there is al
22 di sappeared into the | ake, and nore, and all of
23 the tine, because water is being controlled by

24 sonebody that doesn't know anything about Lake

25 W nni peg, no experience what soever.
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1 | was brought up on Lake W nni peg, and

2 ny grandfather and nmy grandparents teach nme how to
3 | ook after, to try and protect what -- we are

4 hel pl ess, we are still hel pless today, but we are
5 not going to let that go, and saying no from now
6 on. I'mnot going to let our |ake disappear.

7 Those that don't respect the |ake shouldn't | ook

8 after it. And we want the |ake |level that used to
9 be, its own flow ng, nobody controlling it. How
10 beautiful it was. Now it is being damred up north
11 there, controlled by sonebody else. That has to
12 stop. Wth that, that's all I'mgoing to say for
13 now, but we will have lots to says from now on.

14 M igwech, thank you.

15 ELDER MYRTLE ABRAHAM | just wanted
16 to -- what | just read, | lived through all of

17 that, all the changes that took place in Black

18 River. | wasn't born there, but | was raised in
19 Black River. And right fromday one when | began
20 to understand things were so good, you can go to
21 the river, and then go and have a swi m nothing

22 happened. And we had gardens, you nane it, we had
23 it, nmoose neat, deer neat, everything. And a |ot
24  of times people would really help one anot her.

25 But all of the changes that are taking place are




Volume 13 Lake Winnipeg Regulation April 8, 2015

Page 2068
1 even spoiling that part of our Iife where we used

2 to help each other. And there is so many changes.
3 They are starting to really take a

4 |ook at the |ake, because now famlies are not

5 really allowing their kids to swimthere anynore.
6 Some kids that went swimmng there at the | ake,

7 t hey had rashes appear on their bodies, and a | ot
8 of this is happening. Even the fish nowadays, the
9 guys that fish are saying that a |lot of that fish
10 has bubbl es or sonething on them So it is scary.
11 Li ke you don't want to go and start and fix that
12 and eat it. Because when | was younger, | was

13 brought up eating fish and it was good fish, there
14 was nothing wong with it. But now, everything

15 you do with wildlife, you have to be careful

16 Because even the beavers and that, they are

17 different now, it is different. They were good

18 neat before. And | firmy believe it is because
19 of the erosion on the river. It is either too

20 high or too low. You can't really depend on it.

21 It is so high sonetinmes it just washes close --
22 where | live, the water cones up very close to ny
23 house, that's how bad it is now It never was

24 like that before. So | just wanted to nmake that

25 clear, to be understood what we are sayi ng and why
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1 we need all of the help.

2 So with that I would like to say thank
3 you for allowing ne to speak.

4 MR. DUPLASSI E: Thank you. Next will
5 be Patricia Mtchell, representing the wonmen of

6 Bl ack River, and you will find her presentation on
7 page nunber 5 at the bottom

8 M5. M TCHELL: Good afternoon. Like

9 said, ny nanme is Patricia Mtchell and |'mfrom
10 Black River First Nation. And | was asked by sone
11 of our women in our community to conme and speak on
12 t heir behal f.

13 As an Ani shi naabe person, water is

14 very sacred to us. W are the life givers for

15 future generations, the life that grows within us
16 is carried in water. In us, | nmean by all human
17 beings. G owing up we were taught to protect the
18 water, to treat the water, as with all living

19 t hi ngs, including ourselves, with respect. Today
20 this teaching has been greatly inpacted. The

21 water is being taken for granted and is being

22 polluted at alarm ng rates. Even though as human
23 bei ngs we consi st nostly of water and water covers
24 70 per cent of the earth, it is essential to al

25 living things, it appears as though it is now seen
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as an asset, as a commodity, something that can be

cont ai ned and be used to generate profit.

Over the last several years the water
has changed and the | andscape has changed around
it. Qur community once was honme to magnificent,
cl ean beaches provi di ng sustenance to our nenbers
is now getting polluted with green al gae and ot her
chem cal s and our shorelines are eroding at
al armng rates.

In Bl ack River our people were once
hi ghly i ndependent. Everyone had a role and a
responsibility, and the water was the basis for
our culture, our econony, and our way of life.
However, in nodern day, others outside of our
community had decided that the water has a
different use, and we are forced to accept it.

In the late 1950s, our comunity was
forced to relocate fromthe nmouth of Lake
W nni peg, fromour river front properties, to an
area that the government of the day thought was
nore sufficient for our people. W left an area
that offered land that was tilled and was
produci ng gardens, fields that were used for
grazing for cattle, waterfront properties that

of fered fishing right fromthe shoreline, the
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1 traditional teachings on the basic necessities for

2 l[iving in a comunity, in our environnent was
3 left. We were told that this change was
4 necessary. |If we wanted to get hooked up to the

5 power lines to get hydro, people would have to

6 nove. Not once were the true reasons ever

7 menti oned, that our pristine shorelines would

8 beconme susceptible to the governnment that

9 supported harnessing water and regul ating the | ake
10 for the nere purpose of generating profit and

11 supporting a lifestyle for its new settlers.

12 So today for the first tinme Bl ack

13 River First Nation is able to present our issues.
14 W were asked today, how has the regul ati on of

15 Lake Wnnipeg inpacted us? This is howit inpacts
16 us. There is ranpant diabetes rates anong our

17 young and ol d, food consunption that is not

18 natural to our body systens, reliance on external
19 food sources, white sugar, white flour, salt, and
20 forei gn ani mal byproducts such as pork, all of

21 which are said to be the main contributors to

22 di abetes, and reliance on welfare.

23 W |live on | ands, our new | ands are

24 not good for gardening, but rather cause nodern

25 day homes to get noldy. The |and base used to be
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1 a nuskeg area or a swanp area. And there are no
2 | onger cattle and horses because of the | ack of
3 land. Qur nove resulted in a high dependency on

4 drugs, al cohol, nedication, due to |oss of

5 i ndependence, livelihood, and a sense of being and
6 responsibility.

7 The traditional teachings that were

8 once taught to children, young adults on how to be
9 i ndependent and respect for oneself and respect

10 for others around us is lost. The spirit of

11 cooperation and community is dimnished, because
12 the need to work together on the land is

13 di m ni shed.

14 Land erosion and fl oodi ng neans | ess
15 | and for our growi ng popul ation. Several of our
16 honmeowners that can not insure hones because they
17 are located on a reserve, therefore, are forced to
18 watch the water get closer and closer to their

19 hones.

20 I f the governnent continues to support
21 the regul ation of Lake Wnni peg by granting the

22 licence to Hydro, our issues at Black River First
23 Nati on shoul d be addressed first.

24 Sone of the reconmmendations that we

25 were asked to put forward include: There needs to
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1 be a map of the entire historical and present

2 shoreline on Lake Wnni peg. There needs to be a
3 nonitoring body that is external from Manitoba

4 Hydro and the Federal and Provincial Governnents
5 that woul d nonitor Lake Wnnipeg. Studies to

6 nonitor the aquatic species that are being

7 rel eased into the Lake Wnni peg by the various

8 tributaries that are part of the overall system
9 that flows into Lake Wnni peg. A proper system
10 that nonitor |ake levels to ensure that it remains
11 at a consistent level. That surroundi ng

12 comunities becone part of the solution, to

13 utilize, to nmonitor, and be conpensated for their
14 services. That the |ake levels, if any work is
15 done, it is to be discussed with all conmunities
16 prior to devel oping or constructing any further
17 channel s to draw out |ake levels. That the

18 Federal and Provincial Governnments teach

19 Mani t obans about the inportance of nonitoring

20 water |levels and devel op ideas on how to prevent
21 further erosion. There needs to be sone teaching
22 about the phosphorous and sedi nents and gases that
23 come fromunnatural water flows, what gases or

24  inpacts does this result in. How nuch of the

25 results in higher nercury levels are in the water
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that get into the fish, and how does that i npact
humans, or those of us living around the |ake?
What maps are avail able to show the differences
frompast, fromthe past before the regul ation of
Lake Wnni peg? Over a dozen |akes flowinto the
| ake and only one outlet.

W, the wonen, along with other
community nmenbers from Bl ack River, disagree with
Hydro getting that licence. |[If it does, which, if
it does get approved, that the |icence be shorter,
ten years or less. And lastly and nost
inmportantly, that the governnment, governnents
i ncl udi ng Mani toba Hydro, deal with the direct
i nfringenment on the Aboriginal Treaty rights of
the Black River First Nation people. Thank you.

|"mjust going to make a coupl e of
per sonal comments outside of what was written.
The erosion of land that is caused by the
fluctuating water |levels around the | ake, we know
that it goes higher than 711, or 715. W know
that. Who is going to replace that |and that we
| ose? Who is going to be held accountable for
that? Not once has Manitoba Hydro said, yep, you
know what, we are going to give you nore |and.

I nstead we get charged higher rates to pay for

Page 2074
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1 hydro to our hones.

2 W have seen the damage that fl ooding
3 does to other First Nations. They are displaced.
4  They have had nunerous suicides anongst their

5 young and their old. Some of themare still

6 living in hotels. 1Is that what is going to be

7 expected to happen in Black River? | say no, no.
8 | know that there are different water
9 systens that go into Lake Wnnipeg. | think we

10 should be told what is in that water. W drink
11 fromthere. That water gets clogged -- we have a
12 brand new system that has to be changed earlier

13 than the developer said it had to be changed. |If
14 | left my water in ny bathtub and didn't drain it,
15 of course it is going to get -- it doesn't have a
16 natural flow. And to ne, | think that Manitoba
17 Hydro is acting |like God by decidi ng when and

18 where they can rel ease that water. Thank you.

19 MR. DUPLASSI E: Thank you, Patricia.
20 So next we will have a presentation by the youth
21 representative, April Kent, and she will start off
22 by speaking briefly to sone photos froma

23 power poi nt sli de.

24 M5. KENT: Hi, nmy nanme is April Kent,

25 | amfromthe Black River First Nation. M photos
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1 slides are taken frombefore and after. So the

2 first photo slide is taken early '80s, or the

3 early '90s, shows at a tine that the area had a

4 heal t hy and livelier | ook.

5 The second picture was taken | ast

6 year. The water |evels have risen.

7 And the third photo, this was taken in
8 the early '80s, the early '90s, the water |evels

9 are |low.

10 In this photo we notice nore bl ack

11 sedi rent al ong the shore. As you can see conpared
12 to the first photo, the water has fl ooded over

13 nost of the area it used to be. As you can see,
14 the beach water is much cleaner and healthier. In
15 this photo we notice nore black sedi ment al ong the
16 shore. People that live near the river bank state
17 that their backyards are getting snaller and

18 smaller as the years go by, like the land is

19 sinking into the river due to the high water

20 levels. There was nore berries and nedicinal

21 pl ants, fish and aninals that |ive near.

22 And in this photo is the Bl ack

23 River -- | already said that one, that was the

24 photo taken for the people that live near the

25 banks.
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1 Ckay. And this photo is the Bl ack

2 River Bridge, as howit used to | ook before the

3 water levels started rising as opposed to now.

4 And this photo shows us where this

5 | ovel y wonan stands, the water |evels rise higher

6 than that. Most of the tinme no one can go sit and
7 wat ch the rapids and endure their peace due to the
8 hi gh water |evels nowadays.

9 And this one shows how narrow and

10 heal thy the Black R ver |ooked at a tine. Now, we
11 have | ess fish, very rare of any spawning for the
12 fish due to the high water |evels and eroded

13 wat er .

14 This photo was taken |ast year and it

15 shows how high the water |evels have risen.

16 This photo was taken in the | ate ' 80s,
17 t he bedrock in the background is no longer in

18 sight due to the high water |evels.

19 Ckay, ny presentation. | would like

20 to start ny presentation with a quote fromthe

21 | nconveni ent I ndian by Thomas King.

22 "Land has al ways been a defining

23 el enent of Aboriginal culture. Land
24 contains the | anguages, the stories

25 and the histories of a people. It
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1 provi des water, air, shelter and food.
2 Land participates in the cerenonies
3 and songs, and land is hone. Not in
4 an abstract way. The Bl ackfoot in
5 Al berta live in the shadow of
6 Ni nasti ko or Chief Muntain. The
7 mountain is a special place for the
8 Bl ackfoot, and friends on the reserve
9 at Standoff have told me nore than
10 once that as long they can see the
11 nmount ai n, they know they are hone."
12 The youth of today and the | eaders of

13 the future and the next generation to conme after
14 formthe basis of Anishinaabe culture, al

15 functions and considerations traditionally were
16 attuned to their needs. \When Ani shinaabe speak of
17 concern for the future generations, they don't

18 just mean the unborn, but also the young people
19 who are learning to be future community | eaders.
20 The young people in Black R ver First
21 Nation are increasingly without the nmeans to enjoy
22 and becone reacquainted with their traditional

23 | and base. Traditional education was all |and

24 based, and |ife on Lake W nni peg had many

25 educational opportunities. Now that the beach is
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1 conprom sed and the river, the local river is

2 unfit, the young people are w thout recreational

3 and traditional educational opportunities.

4 Furthernore, teens and young adults in the

5 comunity nust travel outside of the community for
6 hi gh school, college and other training

7 opportunities, and which there is little provided
8 wthin the cormmunity in regards to prograns for

9 t he yout h.

10 Conpensation. | asked nunerous youth
11 of Black River First Nation their opinion and

12 i nput, how they feel that Manitoba Hydro shoul d
13 provi de? What are the changes they see having a
14  better future for the community? More funding for
15 the youth as in the nmeans of traditional

16 educational progranms, this includes fishing,

17 trappi ng, hunting and the traditional teachings

18 that go along with these neans, natural planting
19 for berries and nedicinal plants and so on that we
20 are losing. Recreational facilities; as this wll
21 open up enpl oynent opportunities for the

22 unenpl oyed. Funding for sunmer jobs and training
23 for the junior high school. A sw nm ng pool

24  splash pad for a cleaner sw nmm ng environnent due

25 to the fact that the beach water is too dirty and
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1 causes skin irritation. Decr ease t he anpunt of

2 our Hydro bills. Qur community is growing, we are
3 in need of nore land. The youth of the future

4 needs land to keep our traditional culture alive,
5 and the next generations to cone. Due to the |and
6 bei ng eroded, there should also be training and

7 enpl oyment opportunities provided in the process

8 of shoring up the riverbanks and coastli nes,

9 either with Manitoba Hydro or the Province of

10 Mani t oba, or both. Though, this is unfortunate

11 for the conmmunity, it nonethel ess provides an

12 opportunity for the Province to engage the energy,
13 strengths and creativities of the youth of Bl ack
14 River First Nation.

15 Peopl e that live near the riverbanks
16 wll soon have to be noved due to the high and

17 rising water levels. They will be forced to | eave
18 lifelong and | oving nenories. Mre hones wll be
19 requi red and should be built on higher ground.

20 Though this is unfortunate for the comunity, it
21 does provide training and enpl oynent opportunities
22 for the youth, for the young people of Black River
23 First Nation.

24 Much construction and reconstruction

25 must happen on the reserve. It is recommended
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1 that serious strategies be put in place to ensure

2 that the potential of the communities' young

3 people are put first and centre when consi dering
4 all possibilities.

5 | would Iike to conclude with another

6 gquote from Thomas Ki ng, The Inconvenient I|ndian:

7 “"No matter how you frame native

8 hi story, the one inescapabl e constant
9 is that native people in North America
10 have | ost nmuch. W' ve given away a
11 great deal, we will continue to |ose
12 parts of ourselves as Anishi naabe, as
13 Cree, as Blackfoot, as Inuit, as any
14 Native Nation, with each generation.
15 But this does not need to happen.”

16 Thank you.

17 MR. DUPLASSI E: Thank you. Next we

18 wll have Chief Frank Abraham speak. He will also
19 have sone slides to show you, and then he will

20 give a talk.

21 CH EF ABRAHAM  Thank you. Good

22 af t ernoon everyone.

23 First of all I want to tal k about, not
24 so nmuch the three-headed serpent, it is just the

25 front page of our presentation which, where it
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says when our land is gone, where will we be? And

the reason that | want to bring that one up first
is we need to take into consideration, this is one
of two of the -- one of the two tracts of |and
that was basically was pulled away from our
reserve section. And a person has to question

t hensel ves, how does a tract of land like this
float away froma comunity? How does it break
away fromthe nmainland systens?

And a lot of it has to do with
phosphor ous, phosphorous that keeps the | and
intact, the roots intact so that they can flourish
and basically be used as a cleaning systemfor the
| ake, for the water systens. W have two pieces
of land that floated away from our community. And
before I go to the three-headed serpent, | want to
show you a map, or a picture of 1959, which is
right after the three-headed serpent.

Now, this tract of land basically
shows how Bl ack River was |ike before, and this
was before the nove of 1958, early '60s. This map
was taken back in 1959. And you can see that
there is an island up there, just alnost, if you
| ook at the E section, there was a tract or a

pi ece of |and that was connected there. Now, if
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1 you go to the next frame of the picture, this is

2 basically howit |ooks |ike today. The little

3 | ake that you see there was part of the hayfields
4 that we had in our community. And when our elders
5 tal k about the grow ng hayfields, the gardens that
6 used to be, it was within those areas that it used
7 to be.

8 Today there will be a wider |ake in

9 that little area now. And that's basically, that
10 island that you see on the north side of the

11 bi gger point of the |ake, that was the tract of

12 | and that was connected to Black River prior. And
13 that's how nmuch I and that we have been | osi ng over
14 the period of years. And now the water is

15 i ncreasing, and eventually the -- we have -- Bl ack
16 Ri ver has been situated with or the people of

17 Bl ack Ri ver have been situated, or the people of
18 Bl ack Ri ver have been situated there probably

19 since in 1750s.
20 There was four famlies that were
21 asked -- because of the cerenonial grounds, the
22 sacredness of the area that we have, that they, it
23 was nentioned in the earlier presentations by the
24 el ders about the sacred cerenonial grounds that

25 were in our area. Now t hose sacred cerenoni al
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1 grounds in our area are within the territory of

2 Bl ack River, and they were the ones that were

3 basically given the -- told to protect that | and,
4 so there would be no intruders comng into our

5 territory. And as you know that Bl ack River,

6 there is no other settlenment within Black River

7 ot her than just the community nenbers of Bl ack

8 River. If you go 30 kilonetres, or 50 kil onmetres
9 to the north, then you have the Mani gotagan

10 community settlenents. And if you go 50 to the
11 sout h, you have the Powerview, Pine Falls area.

12 But within Black River there is just Black R ver.
13 And the purpose of that was so that we would

14 protect the land within our area, and to protect
15 t he cerenoni al grounds of the Anishi naabe peopl es.
16 Because Ani shi naabe peoples, it tal ked about their
17 hi story, the intruders that were conming into our
18 territory. Al of that is going to be lost, it is
19 going to be going under water. And a lot of it,
20 as has been tal ked about, it is slowy starting to
21 go under water.

22 And our teachings are enbedded in

23 t hose rocks. Like we nentioned that tinme

24 i menorial, we have been in existence and have

25 al ways utilized those sacred cerenoni al grounds as
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our teaching grounds for who we are as a peopl e,

Ani shi naabe people. A lot of you probably don't
real |y understand what Ani shi naabe peopl e nean,
and that's sonmething that's very sacred to us.
Even today our generations of people that have
conme in because of the residential schools, the
i npl enentations, the truth systems, our people
have taken a different identity, which is we are
maki ng reference to Indians, which is basically
what the Europeans wanted to refer to us as who we
are as a people. But if you understand our
| anguage, our Ani shinaabe | anguage, which is
sonething that | hold very sacred to nyself, it
defines who | amas a person. It defines ne as
who we were prior to the intrusion, the Europeans
comng into our territory. Fromthere it defines
me as to who | work for, which is our Creator.
Because he is the one that has given us the breath
of life in order for us to survive.

Now, | want to go into the
presentation in regards to the three-headed
ser pent.

MR. DUPLASSIE: |If | could interject?
Chi ef Abraham s presentation begins on the bottom

of page 2, for your reference.
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1 CH EF ABRAHAM And the part | spoke

2 about is not in the presentation. Wen we talk

3 about the three-headed serpent, we know t hat we

4 are dealing with the Province of Manitoba. The

5 entities that belong to the Province of Manitoba
6 are Mani toba Hydro, Manitoba Conservation, and

7 i ncluding the d ean Environnent Comm ssion. Al

8 of these entities report to the Province of

9 Mani t oba, and those are the things that we are

10 fighting anongst thenselves. [It's not to say to
11  one head or the other head that M. Friesen, or
12 Ferguson -- we are not pointing fingers at the

13 i ndi vi dual people that represent the Conmm ssion,
14  or the Manitoba Conservation, Gord Macki ntosh, or
15 Scott Thonmson. It is just to let you know that
16 this is what we are up against. The three heads,
17 all basically the entity of one, which is the

18 Provi nce of Manitoba. Each one, yes, thinks

19 i ndependently, but all together you report to one,
20 which is the province, the government. And that's
21 why we are putting this picture up there.

22 Now, | want to go to doing ny

23 presentation. And | really don't |ike reading

24 frompoints to point, but I will make points from

25 t he things.
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1 Over the last period of, | would say

2 probably within -- | built nmy house where it is

3 situated, where these two young girls are, ny

4 daughters are, we built our house there in 2000,

5 t he year 2000. W had not experienced any high

6 waters or levels like this until probably 2009.

7 2009, basically, we were facing nore and nore,

8 after 2009 we were facing nore and nore high water
9 level s within our communities.

10 And it shows you fromthis picture

11 here, and al so the other pictures that are com ng

12 up, this is from probably 2009, earlier. W have

13 had several conplaints in regards to erosion of

14 land. Menbers that have resided next to the river
15 where they used to have fire pits, those fire pits
16 now are basically in the water

17 Qur bridge, where the young | ady

18 showed the bridge, not this one, where there was a
19 | ady standing on the bridge, that water has

20 increased to the point where the rapids was there

21 at one point in time, sonetinmes those rapids don't
22 even exist. It is like you could pretty well

23 drive a boat in through that area. That's how

24 hi gh the water is going.

25 And we are agreed that as tine goes
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1 along, there is going to be nore inpacts towards

2 houses being |lost wthin our area, that we are
3 going to have to nove anywhere from about 15 to 20

4 units, 20 houses from our area.

5 And that's where you see the church --
6 well, you can't really tell the church. [If you
7 | ook on the river side, on the west side of the

8 river, and also on the tip of the east side of the
9 river where the road ends, both sides where the

10 road -- | wish | had a red pointer, | would circle
11 it for you -- but we are going to notice that

12 there is going to be several houses that are going
13 to be | ost because of the high waters com ng up

14 fromthe lake. And there is going to be about 15
15 houses that are going to be inpacted. And we are
16 going to have to | ook for higher ground. And

17 that's why we say, the higher water |evels that

18 are com ng up, yes, you mght agree that you are
19 keeping the water levels at a level state, but

20 what is not being done is neasuring the w dth of
21 the lake that is growing, and that's what we keep
22 maki ng reference to.

23 Yes, you are raising the water |evels,
24 but there is nore sedinments going into the water

25 systens. The water systens, basically, if you
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1 take a tub and you fill it up with a foot of -- a

2 cup of water, for exanple, if you put water |ike

3 this and you put the sane water in a tub, it is

4 not going to be nmuch. |In order to get the sane

5 | evel of water level as this in a tub, you are

6 going to use nore water than you would in a cup

7 And we keep naking that reference, because all of
8 the sedinents are basically sinking to the bottom
9 and the water |evel keeps going up and getting

10 wider and wider, and it is inpacting our

11 communities a |ot.

12 W don't have the financial resources
13 to back up our scientific statenments or statenents
14 that we are making. Those are the things that we
15 keep asking for. W need to get the financial

16 resources so that we have an independent scienti st
17 basically tell us that, yes, Manitoba Hydro is not
18 real |y addressing the issues of First Nations. W
19 keep asking for those resources, and this is where
200 we -- | tal ked about the three-headed serpent, the
21 Gover nment of Manitoba, the Governnment of Manitoba
22 sides with Manitoba Hydro's statenent that there
23 is very little inpact to the First Nations on the
24  southern basin, which is untrue. It is an untrue

25 st at enent . Because we live it, we see it. Even
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1 our graveyard is going to be inpacted pretty soon.

2 The water is getting that high where it is going
3 to start -- we are going to have floating bodies
4 com ng out of the lake or the river systens pretty
5 soon.

6 And we need to address those problens
7 as we nove ahead. W need to basically | ook at

8 ways, how do we protect the water systens from

9 rising, as opposed to | ooking at ways of how to
10 generate nore nonies for the Hydro. |If you can
11 honestly tell us that our |ands woul d be

12 protected, we would not have a problemw th the
13 i ssuing of the licence. But not once have we ever
14  been consulted to discuss our issues. And those
15 are the things that we keep tal king about. W

16 need to be heard. W need an i ndependent

17 scientist to basically understand what it is that
18 we are saying, so the Province of Mnitoba and

19 al so Hydro listens to us. W understand that

20 Hydro says they hired scientists, but you hired
21 people to give you the answers that you are

22 | ooking for, not really to give you the basic

23 knowl edge of the real inpacts that it has on the
24 | and.

25 Because when you -- the reason why the
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1 water systens were the way they were is so that

2 water would conme and go. It cleans itself out.

3 Today it doesn't do that. The water system the

4 |lake is just becomng a reservoir for Mnitoba

5 Hydro. As a reservoir, it contam nates everything
6 wthin the system because it doesn't have an

7 opportunity to clean itself out. And that's our

8 argunment, we keep meking that argunent that we

9 need a better systemthat's going to protect the
10 environnment. And if we can't do that, then we are
11 not going to be able to really address the issues
12 that the First Nations are faced with

13 Like it says on page 2, the inpacts on
14 the water sanitation filtration system The

15 wetlands around the | ake are being destroyed.

16 That's a statenent that | have been making. The
17 wet | ands t hroughout the province are being

18 i npacted by that. Cottagers are conpl ai ni ng about
19 that, we conplain about that, but nobody does
20 anything. What is it going to take for us to be
21 hear d?
22 Qur Treaty and Aboriginal rights are
23 bei ng affected by this whole process. You have
24  heard our elders talk about the |ivelihood that

25 they used to enjoy, eating the wild ganme. As I
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1 menti oned earlier, when we tal k about sone of the

2 animals that are inpacted by it, the beaver, the

3 muskrats. | used to renenber a time when nuskrats
4  were abundant within our area. Miskrats were used
5 for different reasons, for pelts, and also for

6 eating. Lots of people mght think that eating a
7 muskrat is not good, but it is. As a child | used
8 to eat nuskrats. That's not |ong ago. But they

9 were good, not only just for the nmeat, but also

10 for the pelts for -- well, people used to have

11 nmuskrat fur coats. Today, there is none. You

12 don't see any nuskrats within our area. And

13 that's what was bei ng nmentioned by el ders, you

14 have to go for mles and mles and mles away in
15 order to get them where there used to be an

16 abundance of themw thin our territory.

17 W have devel oped -- and we have

18 mentioned even when El der Ernest MPherson was a
19 chief, he tal ked about the rising | ake water way
20 back in the '70s when he was chief, and he has

21 made resol utions and presentations to Mnitoba

22 Hydro in regards to the inpacts that the water has
23 on our comunities. And again, it fell on deaf

24 ears. And | welconme this opportunity that we have

25 in order to speak to the Conm ssion, to point, and
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1 hear what we have been tal king about. And we have

2 been maki ng those statenents from one | eadership
3 to the next |eadership, and it has been

4 continuous, the same argunents over and over

5 agai n.

6 W don't oppose devel opnent, but we

7 want to do it in such a way that protects the

8 interest of the people, protects the interest of
9 the environment. And we can't do that if we are
10 just going to shut our ears and not listen to the
11 other sides of it. That's why we welcone this

12 opportunity.

13 | hope that even though that you al
14 report to one body, that each and every one of

15 t hese heads on the serpent hear us |oud and cl ear
16 as to what we are saying, that is the best

17 i nterest of everybody that |ives on Lake W nni peg
18 area wthin the Province of Manitoba. And that's
19 what we are after.

20 W al so have lost |and and we al so --
21 you have heard from our youth, our wonen, and our
22 el ders in regards to conpensation. Because how do
23 you replace sonmething that's |ost?

24 And | remenber as a kid, when we talk

25 about the recreational activity of the |and, when
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1 you used to go out to the lake, that it would be

2 so clear you would see the ripple of the waters

3 and you would think it was so shallow, and you

4 would junp in and it went way over your head.

5 That's how clear the | ake used to be at one point
6 intime. Today, you can't wal k an inch past the
7 shore to -- you can't even see the bottom anynore
8 wthin that inch. And that's only a short period
9 of time that this has happened.

10 So one of the things that we are

11 recormmending is that the width of the | ake shoul d
12 be measured on an annual basis, that it is not

13 just -- we are not just saying that -- it is our
14 i magi nation that's running wild and sayi ng that
15 the | ake is widening, because it is, it is

16 wdening. And as a result of that there is a | ot
17 of erosion throughout the |ake, and not just

18 within our territory. | know that south of us

19 there is erosion, west of us, east of us, there is
20 er osi on.

21 W al so recommend that Hydro foll ows
22 up a witten prom se to engage the community in
23 revenue sharing or long termconpensation for the
24 comunity of Black River. And it shouldn't be

25 just our conmmunity, it should be all of the
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1 communities within the First Nation.

2 When you change the water, you change
3 everything. And that's basically what | stated is
4 that everything is slowy changing. The

5 soci o-econom c, cultural, and health inpacts wll
6 Dbe interconnected. Wen one | oses sone of the

7 shoreline, there is a loss of plants and ani mal s

8 there. That affects people's ability and the need
9 to go there. To |lose those resources, this |eads
10 to loss of culture and social purpose of

11 harvesting and prospering and sharing. And that's
12 been tal ked about in regards to the |oss of the

13 wildlife harvesting that we used to enjoy on the
14 rivers of Black River.

15 And al so we used to be able to go to
16 Hecl a Isl and before that causeway was built.

17 There used to be wild rice harvesting that we used
18 to enjoy in that area. Today because of the

19 causeway it has basically killed wild rice

20 harvesting in that area. So you have to go to

21 ot her sources, other places. Wnnipeg R ver used
22 to be another source area where we used to do wld
23 rice harvesting. And again, because of all of

24  those danms, that has taken that away.

25 And that's where the dependency cones
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1 into effect for the community of Black R ver. W

2 used to enjoy those territories. Black R ver used
3 to be very independent, up until probably the

4 1950s, late '60s. Then the dependency took over.
5 Once they nmoved our community fromthe nouth of

6 the river to where it is situated today, the

7 dependency started taking effect. And it is

8 getting so bad that our youth are starting to

9 think that to get a social cheque is the thing

10 that they live for, and it shouldn't be. What

11 shoul d be happening is our youth should be

12 enjoying the lifestyle that | had before, which is
13 basically being self-sufficient, independent, that
14 you could do things on your own.

15 Those are the statenents | wanted to
16 make. | know that all of the stuff is not in

17 here, but the majority of it basically relates to
18 what | have tal ked about. So | wanted to say

19 m i gwech to each and every one of you. | hope

20 t hat everybody has heard us |loud and clear as to
21 what we are nmaking in regards to our statenents.
22 M i gwech.

23 MR. DUPLASSI E: Thank you, Chief.

24 Qur presentations will conclude with a

25 statenent by nyself, which starts near the bottom
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1 of 10. And ny statement will be brief.

2 Essentially I will just offer sonme of ny

3 understanding as to what | have | earned throughout
4 this process.

5 W did host the C ean Environnment

6 Conmi ssion in Black River First Nation on

7 February 10th, and we had a chance to speak then,
8 and we have a chance to address you today.

9 Through the research, through

10 conversations that | have had with el ders, wonen
11 and youth, present and former chiefs and council,
12 ot her community nmenbers who are, sone who are

13 present today and sone who are not, | have cone to
14 learn a lot | think about, well, the Lake W nni peg
15 watershed itself, the regulation of Lake W nni peg,
16 as well as sonme of the political processes that

17 are invol ved.

18 So these are just a few of ny

19 observations, and nostly they consist of possible
20 recomendations to the C ean Environnent

21 Conmmi ssi on.

22 So, first it nust be stated that

23 al t hough Mani toba Hydro has ostensibly satisfied
24 all of the requirenents for a final |licence as set

25 out by the province, the terns of reference for
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1 both the 1976 interimlicence process and,

2 therefore, this final licence, in ny opinion, are
3 fl awed, because neither consider in any meani ngful
4 or inpactful way Treaty or Aboriginal rights, or
5 riparian |and clains, which there are nany and

6 ongoing. It is suggested then that if Manitoba

7 Hydro were granted this final licence at this

8 tine, that significant resources are put toward

9 resol ving the outstanding issues in advance of

10 Hydro's application for a permanent |icence prior
11 to 2026.

12 On February 17, Baird & Associ ates

13 produced for the O ean Environment Comm ssion its

14 report entitled "Lake W nni peg Erosion and

15 Accretion Processes.” And the report states that:
16 "Large storm surges and wave heights
17 in the southern basin of Lake W nni peg
18 | ead to damagi ng erosion events. The
19 i npacts of these stornms are magnified
20 if the lake level is near or above the
21 upper limt of the operating range

22 which is 715 feet."

23 It is also known that Lake W nni peg

24 | evel s have been consistently at or near the upper

25 limt of the operating range in recent years. It
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1 is proposed that the CEC nake the reconmendati on
2 such that Lake Wnnipeg |levels need to be | owered
3 on a consistent basis. This is inperative not

4 only to mtigate the effects of storm surge, but

5 erosion nore generally. Lower levels will not

6 only benefit Black River First Nation, but al

7 ot her communities around the | ake.

8 Bai rd & Associ ates report,

9 "Provides a brief overview of

10 techni cal investigations conpleted to
11 gquantify the role of fluctuating water
12 | evel s on shoreline evol ution,

13 i ncludi ng those fluctuations due to
14 water |evel regulation. Wile genera
15 concl usi ons can be drawn on the

16 rel evance of these previous technica
17 studi es for Lake Wnnipeg, a

18 definitive answer on whet her water

19 regul ation from 1976 to present has
20 i ncreased or decreased erosion rates
21 will require a detailed technica
22 investigation. The first conponent
23 i nvol ves neasuring rates of shoreline
24 change from 1976 to present using
25 hi stori cal beach profile data | and
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1 surveys and aerial photographs.

2 Furthernore the report acknow edges that:

3 "A conprehensive technical study of

4 shoreline evolution at a variety of

5 | ocations around the |ake for the pre
6 and post regulation era is required to
7 further eval uate possible |inkages

8 bet ween water |evel regulation and

9 sandy shore evolution.™

10 It is proposed that the C ean

11 Envi ronnent Conmi ssion recommend such detail ed

12 technical investigations be undertaken prior to or
13 as part of Manitoba Hydro's application for its

14  permanent |licence in advance of 2026. As part of
15 this investigation, significant funds should be

16 all ocated to communities such as Bl ack River First
17 Nati on to conduct their own technical research, as
18 well as traditional know edge and oral history

19 st udi es.

20 The d ean Environnent Comm ssion

21 shoul d be conmended for traveling to severa

22 communities to hear the voices of the people

23 affected by Lake Wnnipeg. It can be assuned that
24  the Comm ssion heard the sanme two general concerns

25 invirtually every comunity, pollution and
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1 erosion. Though pollution, at least within the

2 sout hern basin of Lake Wnnipeg, is unlikely to be
3 t he consequence of Lake Wnnipeg regulation, it is
4 the Black River community's observation that Lake
5 W nni peg Regul ation plays a role in erosion.

6 Climate change, and the increased vol unes of water
7 entering the | ake are al so najor factors.

8 However, Manitoba Hydro, as a mmjor

9 stakeholder in matters relating to Lake W nni peg,
10 must enter into conprehensive and ongoi ng di al ogue
11 with those responsible for upstream pollution, as
12 well as the nyriad of entities operating with

13 capacities to control the anount of water that

14 eventually makes its way to the | ake. These

15 include irrigation technicians throughout the

16 watershed, as well as the entities controlling the
17 90 provincial dans not connected to Manitoba

18 Hydro, of which many are slated to be

19 deconmi ssi oned.

20 The d ean Environnent Comm ssion no

21 doubt understands that everything in the watershed
22 is connected, and this includes the |levels of Lake
23 Wnnipeg. It is proposed that the CEC reconmend a
24  total Lake Wnni peg Watershed Monitoring and

25 Anelioration Commttee, with First Nations
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1 recogni zed as principal stakeholders and with

2 their Treaty and Aboriginal rights recogni zed and
3 open on the table.

4 It is assuned that the C ean

5 Envi ronnment Comm ssi on has cone to recogni ze that
6 many communities, including Black R ver First

7 Nat i on, have | ong-standing historical grievances
8 wth Manitoba Hydro, that in many cases far

9 pre-date 1976 Lake W nni peg Regul ation. For

10 exanple, Black River First Nation's traditional

11 harvesting territories on the Wnni peg Ri ver had
12 been severely conprom sed by Manitoba Hydro

13 activities since the early 20th century.

14 The Wnnipeg River is a major source
15 of water for Lake Wnnipeg. It is proposed that
16 the Cdean Environment Conmm ssion reconmmend in

17 advance of the permanent |icence application that
18 Mani t oba Hydro recognize its historic violations
19 of Treaty and Aboriginal rights, and to recognize
20 the damage it has caused on the Wnnipeg River, to
21 recogni ze that connection to Lake W nni peg

22 Regul ation, and to enter into neaningful

23 conpensati on and assistance talks with Black River
24 First Nation in advance of its application for its

25 per manent |icence.
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1 Part of the frustration on the part of

2 Bl ack River First Nation wth this current Lake

3 W nni peg Regul ati on process was with the | ack of
4 funding for research. Black River First Nation

5 under stands that the CEC was under pressure to be
6 fair to all parties and had to work within a

7 limted budget. It is proposed that the CEC

8 recomrend a budget several tinmes higher for the

9 pur pose of research in advance of Manitoba Hydro's
10 application for its permanent |icence.

11 Bl ack River First Nation and ot her

12 First Nations do not hold the independent

13 resources to conduct their own conprehensive

14 studi es, which are necessary for the ethical and
15 constitutionally viable consideration of a

16 permanent |icence. Mght it also be said that the
17 Federal Governnent has always failed to cone

18 forward in its fiduciary duty to help forward the
19 interests of the First Nation.

20 Regardless, it is ny observation that
21 Mani t oba Hydro should not be granted this final
22 licence for the reasons stated. The initial

23 phases in the early 1970s did not have

24 consultation and anelioration plans built into it

25 and was, therefore, inherently flawed. To grant a
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1 final licence as part of an inconplete and

2 unethical ternms of reference is to perpetuate

3 hi storical wongs. It is 2015, and we can and

4  should do better.

5 Part of my responsibility within this
6 process was to conduct a consultation that

7 Mani t oba Hydro has never done. In interview ng

8 the el ders and w tnessing docunentary vi deos, one
9 observation stands out as clear to ne. It never
10 used to be this way. Manitoba Hydro sees the

11 water as a resource for power, because it carries
12 a lot of weight. The elders agree, the water

13 hol ds power, it carries nuch weight, it is

14 massive. But for the Anishinaabe, the power it
15 hol ds is of a generative and generous nature, it
16 carries life, it gives |life, it is the very basis
17 of life. As Patricia Mtchell said, the earth is
18 approximately 70 per cent water, and so is the

19 human body, we have evolved in bal ance. And as
20 Chi ef Abraham quot ed, when you change the water
21 you change everyt hi ng.
22 What has changed for the community of
23 Bl ack River, for the elders, the | eadership, and
24  wonen and youth is everything. Wat used to be

25 predictable is nowa liability. Wat used to be a
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livelihood is now a danger to health. What used

to be sacred is now a curse. The |ife bal ance has
been upset. It never used to be this way.

Lake Wnnipeg is the basin for the
wat ershed. Since the last ice retreated, Lake
W nni peg evol ved to be the end source of
nouri shnment for this part of the planet.
Nutrients amassed here, in balance, fish were
abundant and heal thy, birds were abundant and
heal thy. There were storms, yes, and occasi onal
fl oods, and sonme sporadic erosion. This is
natural for any large aquatic system But the
shorelines were intact for centuries, beaches and
honest eads and cottages were stable. The | ake was
a source of life and attracted new life. The fact
that so many communities exist along its shores
and along its tributaries is testanent to it
havi ng been a stable hone, a productive and
nouri shing hone. Now the |ake is a source of
di sappoint, trepidation and fear. |t has becone
dark. The fish are fewer and are not as healthy.
Fl ooding is nore frequent and severe. Wter
| evel s are high, and people fear for their very
hones.

For Manitoba Hydro to profess that its
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1 regul ation of |ake |levels has had no inpact runs

2 counter to virtually every testinony heard in

3 t hese hearings and, therefore, it nust be taken

4 wth several grains of salt. Its PR reads that

5 Lake Wnni peg Regul ation has in fact stabilized

6 | ake | evel s and has mtigated flooding. Yet not
7 one community consulted in this process has

8 corroborated Manitoba Hydro's observati on.

9 When the CEC takes a step back to

10 consider the totality of testinony, there will be
11 an overall inpression, no doubt, people around the
12 | ake are unhappy with Lake W nni peg Regul ati on.
13 What to do about it? | |ook forward
14 to reading the full and final recommendations put
15 forward by this C ean Environnment Conm ssion.

16 Thank you very nmuch for your efforts and patient
17 Iistening over the |ast several weeks.

18 THE CHAI RVAN:  Thank you,

19 M. Dupl assie. Does that conclude your

20 presentations fromall of your participants?

21 Thank you.

22 The party status that Black R ver has
23 as a presenter, they are not subject to any

24 cross-exam nation, although questions of

25 clarification can conme fromthe proponent, if any,
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1 or fromnenbers of the panel. No questions from

2 Mani t oba Hydro? Any of the panel nenbers have any
3 guestions of clarification?

4 M5. SUEK: Can | just ask one

5 guestion?

6 THE CHAI RMAN:  Certainly.

7 M5. SUEK: This question is for the

8 wonen's representative. Patricia, what is your

9 | ast name? Mtchell. | wote it dowmn so |

10 wouldn't forget it, nowl can't find it.

11 Ms. Mtchell, you nentioned that the
12 community was noved at one point. How big is the
13 community of Black River, about how nany peopl e?
14 M5. M TCHELL: Are you talking in |and
15 size or are you talking in popul ati on?

16 M5. SUEK: Popul ation, sorry, people?
17 CH EF ABRAHAM On reserve we have a
18 popul ation of close to 980 at this point in tine.
19 When the nove took place it inmpacted, | would say
20 close to about 30 famli es.

21 M5. SUEK: | was just wondering when
22 and why, did it have anything to do with | ake

23 | evel s or flooding or anything |ike that?

24 CH EF ABRAHAM  This was back in

25 1958 -- sorry, this is not Patricia Mtchel
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1 answering, it is ne.
2 M5. SUEK: She brought it up.
3 CH EF ABRAHAM  The nove took place in

4 the late 1950s, from'58, '59, right around that
5 area. And we were never really given a real

6 reason as to why the community was noved. Sone

7 say because of the road system sone say because
8 of Hydro devel opnent that's going to be taking

9 pl ace. W have asked for information fromthe

10 Departnent of Indian Affairs. At those tines the
11 I ndi an agents were present and they were the ones
12 that basically controlled the conmunities, and we
13 have asked for their information and to date we
14 haven't received anything.

15 M5. SUEK: You nentioned Hydro as

16 bei ng one of the --

17 M5. MTCHELL: | just want to nmake a
18 comment. You asked about the popul ation. W have
19 a popul ation of just over 1,200, and when we were
20 rel ocated we were noving fromriver front property
21 to swanp land. | think anybody in this roomis
22 not going to voluntarily |leave a river front

23 property to go live in a swanp, put a house in a
24 swanp, and know that it is going to get noldy.

25 Everybody knows that if you have water near your
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1 house, it gets noldy. | don't think that our

2 people voluntarily noved. W are still actually

3 researching as to why we were forced to nove.

4 M5. SUEK: It didn't have anything to

5 do with the | ake levels or that you know, anyways,

6 it was some unknown reason?

7 CH EF ABRAHAM W have a strong

8 belief that it had to do with Hydro devel opnent.

9 And | know for a fact, when you read the history
10 of Hydro devel opnents that have been taking pl ace,
11 t hey do | ong-range planning system | know at the
12 | ast hearing that we had with them they said they
13 probably started planning this in the |ate '60s,
14 or early "60s. So if they were planning that,

15 that neans that there was some conmunities that
16 they ended up having to nove out of the current
17 basi n, watershed basin, because of the inpact it
18 m ght have on them Like |I said, we don't have
19 the full docunentation fromthe Indian agent at
20 the tine that was representing Black River. They
21 are not present here today to make those answers,
22 but we believe that that was a result of the

23 damm ng systens that were com ng up at the Nel son
24 Ri ver area.

25 MS. SUEK: Thank you very much.
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1 M5. MTCHELL: One |last comment. W

2 can't really give you a firmanswer on that

3 because even we don't know. Maybe if Hydro

4 coughed up sone dollars for us to do sone

5 research, then we woul d have a good answer for
6 you. Right now we don't know and we are just

7 investigating it.

8 M5. SUEK: Ckay. Thank you.
9 THE CHAI RVAN:  Thank you. That brings
10 this presentation to a close. | would like to

11  thanks, Elders Abraham and MPherson, Chi ef

12 Abraham Ms. Mtchell, Ms. Kent and M. Dupl assi e,
13 as well as other nmenbers of your community who are
14 with us today. Thank you for the work that you
15 put into preparing this presentation. Thank you
16 for hosting us in your community a couple nonths
17 ago. Thanks again for everything.

18 W have a couple of business matters
19 to take care of, and then if one of the elders

200 would like to say a closing prayer, we will do

21 that at that tine.

22 First I wll ask the Conm ssion

23 secretary, any docunents to be registered?

24 M5. JOHNSON:  Yes, M. Chairman. CAC

25 nunber 4 is their presentation outline of
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1 February 24. Nunber 5 is the CAC subm ssion.

2 Nunber 6 is the presentation that we saw today.
3 BRFN nunber 1 is the outline for Black River First
4 Nation. And BFN nunber 2 is the presentation that

5 we saw today.

6 (EXHI BIT CAC 4: Presentation outline
7 of February 24)

8 (EXHI BIT CAC 5: CAC subm ssi on)

9 (EXHI BIT CAC 6: CAC presentation)

10 (EXH BIT BRFN 1: CQutline for Black
11 Ri ver First Nation)

12 (EXH BIT BRFN 2: BRFN presentation)
13 THE CHAI RVAN:  Thank you. We will

14 resunme here tonorrow norning at 9:30 with Manitoba
15 WIdl ands

16 M. Shefman, did you have sonet hi ng?
17 MR. SHEFMAN. Thank you, M. Chairman.
18 On March 11 there was an undertaking taken by

19 Mani t oba Hydro, and |'mjust wondering if we have
20 an estimated tinme for that to be fulfilled, as we
21 are approaching the time for closing statenments?
22 M5. MAYOR: This was an undertaking
23 with respect to the neeting m nutes?

24 MR, SHEFMAN:  Yes.

25 MS. MAYOR: M . Hutchi son sent out
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letters, or communications to all of those

comunities that were not visited by the CEC. W
recei ved a nunber of them back. It was our plan,
in fact, on Friday to take stock and produce them
early next week, the ones that we have received
perm ssion to provide.

MR. SHEFMAN. Ckay, thank you.

THE CHAI RVAN:  Thank you, M. Shef man.
Any other nmatters, business nmatters to take care
of Ckay, thank you.

Did you wish to have sonebody cl ose
t he session?
(d osing prayer)

(Adj ourned at 3:15 p.m)
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